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Nation-Wide Trade-In Offer Builds Load! 
$50 ALLOWANCE to your customers when they trade in old coffee 


making equipment on this $228.45, 8 unit model 
Silex Glass Coffee Maker (gas or A.C. electric), 
Automatic hot water tank with thermostatic heat control provides 1 
water at high speed. Positive water shut-off assured with Solenoid valve. 


FREE with each trade-in purchase ... $1.50 Moldex upper bowl holder 


This promotion of commercial units means more power sales! Many of 
your customers ... drug stores, restaurants, hotels, institutions . . . want 
and need Silex commercial units. This special deal urges them to buy 
... means added load for you. Unit pictured and 8 other models listed 
offer a complete selection to cover every need. All models with upper 
bowl handles . . . Pyrex brand glass. Patented Silex drainer, with cloth 
strainer held under spring tension, assures crystal clear coffee. Stainless 
steel ranges except on lowest price models. Trade-in offer expires June 


30th. 
Trade-in Offer Also Includes These Models 
Allowance on the purchase of 4 unit Allowance on the purchase of 31 
tank models. Carlton Electric or New models—Royal Electric or Fairmo 
Yorker Gas Models. Gas Models. 


Allowance on the purchase of 4 unit Allowance on the purchase of 2 
models—Royal Electric or Fairmount models—Traymore Electric or Sint 
Gas Models. Gas Models. 


WULEX 


TRADE MARK REGISTERED U.S PAT OFF. 


The Silex Company, Dept. P-4, Hartford, Conn. 


Creators of the Glass Coffee Maker Industry 
LIST PRICES FROM $17.45 TO $228.45 
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No. 324-B Barber Burner 


SARBER Conversion BURNERS 


it Properly Any Shape Furnace or Boiler 


A sufficient range of sizes, plus easy and correct adjustment to individual 
combustion chambers, makes certain the proper size Barber Burner for any 
furnace or boiler, round or oblong. This feature of adaptability alone is 
priceless in a conversion burner, and often means the difference between a 
wasteful job and an efficient one. 


Equipment for automatic gas heating carries an ever more potent appeal 
to the man as well as the woman in the home. Show your customers the easy, 
economical way to clean, troublefree gas heat without scrapping their present 
furnace or boiler—with a genuine Barber Conversion Burner. 


The “B” Model shown comes in 8 
sizes for round grates 12” to 34” in 
diameter. There is also a wide range 
of sizes for oblong grates. Both 
round and oblong conversion burners 
now adjustable at time of instal- 
lation to fit combustion chamber. 
Patented BARBER Jets insure com- 
plete combustion, with a “scrubbing” 
flame action on walls of firebox. No 
fire brick or refractory elements 
needed. Baltimore Safety Pilot. 
Listed in A. G. A. Directory of Ap- 
proved Appliances. Ask for Catalog 
and Price List on Conversion Burn- 
ers for Furnaces and Boilers, Burner 
Units for Gas Appliances, and Gas 


Pressure Regulators, 
Installed in Square Type 
Installed in Round Boiler Boiler 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


® BARBERSZZ{SBURNERS~ e 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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WATCHDOGS 


poor’cosTs. 
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514 
515 
526 
536 
544 
548 
554 
Kinnear Rolling Doors are mighty tough customers 
562 when it comes to protecting doorways and door 
570 costs. Dependable watchdogs .. . constantly on 
575 guard against inefficiency! And their blue-ribbon 
576 performance has been proved in continuous daily 
service over a period of more than. forty years. 
6 Opening upward and coiling com- costs! Every Kinnear Rolling Door 
10 pactly above the lintel, Kinnear is specially built, for manual or 
12 Doors save valuable floor and wall electrical operation, to exactly fit 
% space. They stay out of the way the opening for which it is in- 
when open... out of reach of tended. That helps to keep install- 


of 


E, MD. 
, D.C 


accidental damage by trucks and 
cars, or wind. Their rugged all- 
steel construction and interlocking- 
slat design assure exceptional dur- 
ability. They will not sag, warp, 
split or pull apart, and they protect 
against fire, vermin, burglary and 
the elements. All of which mean 
lower operating and maintenance 


ation costs at the very lowest. And 
remember, Kinnear Door Service is 
backed by a nationwide organiza- 
tion of specialists in the designing 
and building of upward-acting 
doors. Take advantage of Kinnear’s 
complete door service ... Write 
today for details or recommenda- 
tions to fit your own problems] 


allied She KINNEAR WManufacttwung (o. 
sre 2060 - 80 FIELDS AVE., COLUMBUS, OHIO 


ler the sie p i : ‘ ee 
39, by Offices and, Agents in All Principal Cities 


$15.00 FACTORIES: COLUMBUS, OHIO — SAN FRANCISCO, CAL. 
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Pages with the Editors 


ITH the war drums rolling again in 

Europe, the association of the various 
American utility industries with our own na- 
tional defense once more becomes a matter 
of concern to both industrial management and 
the government. For some months now a 
special committee, headed by Assistant Secre- 
tary of War Louis Johnson, has been study- 
ing the relationship of the nation’s electric 
power reserves to the possible demands of a 
military emergency. 


THE communications industries are quite 
familiar with plans for coordinating the wire 
and wireless facilities of the country with the 
needs of the national defense. Recent dis- 
patches from England about a proposal for 
taking radio broadcasts off the air and sending 
them direct to the British homes via telephone 
wire gives evidence of what might have to be 
done in this field under certain circumstances. 
The natural gas industry was summoned into 
the spotlight for special attention as controlling 
a source for manufacturing cheap and plenti- 
ful explosives under a recently discovered 
process. (See page 560, this issue.) 


AND in nonutility industries as well there 


OSWALD RYAN 


The Civil Aeronautics Authority is a double- 
barreled agency. 


(SEE Pace 515) 
APR. 27, 1939 


is to be noted a commendable keenness for pa- 
triotic codperation. Assistant Secretary Louis 
Johnson threw some light on this subject in 
a recent address before the American Con- 
ference on National Defense. He recalled that 
we depend on foreign sources for 99 per cent 
of our chromium, 95 per cent of our man- 
ganese, half of our tungsten, 95 per cent of 
our rubber, and practically all of our tin, 
Other items, such as antimony, nickel, quinine, 
and mica are among the commodities in which 
we might suffer troublesome shortages if im- 
portations were interrupted by a large-scale 
war in Europe or Asia. For years, said Mr. 
Johnson, the War Department has pointed 
this out to Congress and Congress has taken 
no action. Whereupon, it called on industry. 


A CONFERENCE was arranged for those 
private industries which use these commodi- 
ties and the situation was explained. As a re- 
sult, one corporation went into the open mar- 
ket and bought enough chromium for three 
years’ supply. The American producers of fer- 
ro-manganese began to build up their stores of 
reserves. The electrical manufacturing in- 
dustry, to which tungsten has become such an 
exceedingly necessary element, intensified the 
development and production of this mineral in 
our own country. Satisfactory rubber and tin 
substitutes capable of large-scale production 
in time of need have been developed through 
private industrial initiative and research. 


Mr. Johnson paid a special compliment to 
the codperation which his committee received 
from the power industry with respect to the 
installation of additional power reserves at 
strategic points, with respect to the standard- 
ization of heavy-duty steam turbine generators 
and other equipment, and with respect to in- 
formation about rates and electrical industrial 
data generally. 


¥ 


B" probably the most direct link between 
a utility industry and the modern needs 
of national defense has been in the field of 
aeronautics. Few people consider the airplane 
as a utility in the conventional sense in which 
the term is so commonly used for gas, electric, 
or telephone service. But the airplane is a com- 
mon carrier and because of the technique of 
modern warfare and military defense its fa- | 
cilities have a special significance from the 
military point of view. Congress recognized 





R PIPING jobs of J & L Seamless give you 


nger service... are safer... 


bre dependable . . . because 


£ L Seamless can take it 


e’s extra strength in every 
hof J & L Seamless Pipe 
ength that assures safety, 
life and greater operating 
ency. 
: L Seamless Pipe has no 
spots where ruptures can 
It is pieced from a solid 
,then expanded and rolled 
nal dimensions. There are 
elds... therefore no chance 
failure occurring at or near 
Id. 
& L Seamless Pipe offers 
mum resistance to corro- 
.-heat and high pressure. 
use of the special selected J Q L 
used in its manufacture, 
L Seamless Pipe is easy to Pi PE 
land coil. When faced with 
plicated upsetting and ma- 
ing jobs, pressure joint manufacturers like the excellent working qualities 
& L Seamless for they get better joints that assure trouble-free installation 


J & L Seamless Pipe is ductile, fo 
that give long years of service and complete customer satisfaction. easy bending, coiling and upsettin 


stallations in power and processing plants throughout the country are proving te a cian 
safety, economy and efficiency of J & L Seamless Pipe. 
Make your maintenance dollars go farther. Specify 
J & L Seamless Power Piping for both new installations 


and replacement work. 


JONES & LAUGHLIN STEEL CORPORATION 


Amcaican tnmow ano Steet Works 
PITTSBURGH PENNSYLVANIA 
one pe this J & L Tubular Pip 
MAKERS OF HIGH QUALITY IRON AND STEEL PRODUCTS SINCE 1850 ibook —SP-4, on your busine: 
comchonle It contains valuabl 


J & L—ALWAYS MAKING FINER application data, including a steam 
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this when it refused to blanket the increasingly 
important Federal regulation of interstate 
aeronautics under the general transportation 
control of the ICC 


In the leading article in this issue, a mem- 
ber of this new commission, OswaLp RYAN, 
presents the first of a 2-part series describing 
Uncle Sam’s latest major regulatory law—the 
Civil Aeronautics Act. He explains the rea- 
sons why the new Civil Aeronautics Authority 
is at the same time a regulatory and an op- 
erating board, and the special duties of the 
Civil Aeronautics Administrator—acting 
within the framework of the Authority. 


Mr. RYAN will be recalled, not only for his 
former contributions to the FortNIGHTLY, but 
because of his association with the electric 
power industry as general counsel of the Fed- 
eral Power Commission—a post on which he 
served from March, 1932, until July, 1938, 
when he was appointed by President Roosevelt 
to his present position. The author was born 
and raised in Indiana and received his college 
and legal education at Harvard University. 


¥ 


ROM what has been suggested above, it 

will be readily seen that i in time of national 
and international stress it is to be expected 
that the leaders of the utility industries must 
take a larger part in public life. The situation 
will demand industrial statesmanship to an un- 
precedented degree. There will spring up a 
new curiosity about the industry. There will 
appear suggestions that the public should be 
taken into the confidence of the management 
as to its future plans and present performance. 


UNFoRTUNATELY, this may clash with in- 


RALPH B. COONEY 


How should a utility executive talk to his 
customers straight from the shoulder? 


(SEE Pace 536) 
APR. 27, 1939 


hibitions that some of the utility leaders have 
developed as a result of the unhappy re. 
lationship between the government and the 
utilities in the past. How can the ice be 
broken? 


RALPH B. Cooney, whose former articles on 
business management and public relations 
have been favorably received in this and other 
publications, has written a provocative article 
for this issue (starting page 536) on this very 
point. It is in the form of a hypothetical 
speech which a utility executive might give 
and which, in Mr. CooneEy’s opinion, might be 
effective in removing some of the barriers be- 
tween the utility industries and better public 
understanding. 


¥ 


O N quite a different front may the national 
defense program of America affect the 
utility picture. That is with respect to the 
numerous Federal hydro-power projects 
which, for the most part, are confronted with 
the problem—in the future at least—of dispos- 
ing of surplus electric power supply. It will 
be recalled that Wilson dam at Muscle Shoals 
—the foundation if not the keystone of the 
TVA—was conceived during the World War 
for the primary purpose of manufacturing 
synthetic nitrates needed in the production of 
munitions. 


Wuue this particular process for utilizing 
large quantities of hydro power has become 
more or less obsolete, it is quite likely that 
any similar national emergency in the future 
will bring forth plans for putting the surplus 
power supply of Federal projects, not only in 
the TVA area but elsewhere, to good pur- 
pose in the general march of rearmament. 
However, before such demands are made on 
these Federal projects, it is more than ever 
important that their administrative machinery 
should be working smoothly. 


REcENT friction within the TVA set-up which 
resulted in the joint committee investigation 
has called attention to the need for more 
harmonic management and more definite and 
consistent policy affecting Uncle Sam’s power 
plans. In this issue we have an article by a 
member of our staff, Francis X. WELCH, 
analyzing the reports filed by the majority and 
minority of the congressional committee on 
TVA. In this article, however, Mr. WELCH 
looks to the future rather than the past. He 
uses the committee reports as a basis for 
speculating as to what Congress will do now 
about TVA. 


THE next number of this magazine will be 
out May 11th. 


Ic Coletgrues 
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nent. The No. 1 gangster in Public Relations work is Red Tape. “Red” puts 
le on the prospects on the spot the minute they apply for service. 
ever 


iste **Red” gives them the run around when they complain about a bill— 


or request a duplicate—or ask for information. “Red” drops them on a 
chair to fry until the asked-for service materializes. And nothing is more conducive 
to ill will than waiting. 
hich 
tion ‘ 
nore May we ask a question—a personal one—but very pertinent to this subject? 


and : : ae ? 
wer Con ree company produce a duplicate bill in thirty seconds after a customer asks for 


it? Many companies can do it. And they report other almost unbelievable accomplish- 
ments which increase good will. 


“Red” does no good for Public Relations. 


by a 

LCH, 
and Do you know what the Kardex Customer History Record will do for customer rela- 

2 on tions right in your own office? Do you know the savings it will effect—in clerk hours, 

sLCH in executive hours? Do you know what it has accomplished for many of the largest 
He public utilities in America? 


for : 2 , : " : 
now If you don’t know these things, we promise a pe interesting half hour when hearing 
of them. "Phone your local Remington Rand office or write Remington Rand Inc., 


Buffalo, N. Y. 
Il be 








In This Issue 
e 


In Feature Articles 
The Civil Aeronautics Act, 515. 
Economic regulation of air transportation, 517. 
Air-mail service, 518. 


Jurisdiction of Civil Aeronautics Authority, 
519. 


Foreign air carriers, 521. 

What will Congress do now about TVA, 526. 
Semi-autonomous corporations, 527. 

Need for disciplinary checks, 529. 

Regional planning, 531. 

TVA’s “dynamic” rate policy, 532. 

Outline of public relations speech, 536. 
World without electricity, 537. 

Activity of private capital, 538. 

Electrical aspects of regional development, 540. 
Wire and wireless communication, 544. 


¥ 


In Financial News 
Current earnings show gains, 548. 
New financing, 548. 

Competitive bidding, 549. 


Distribution of funds raised by new capital 
issues, 549, 


Electric Bond chairman urges joint use of 
facilities, 550. 


Act to regulate trust indentures criticized, 550. 
_ Service plans to trustee utility holdings, 


New York may acquire remaining “E1” lines, 


Corporate news, 552. 
Chart, 553. 


¥ 
In What Others Think 


Editorial reaction to the TVA committee re- 
ports, 554. 


New York commission reports regulatory 
progress, 558. 


High explosives from natural gas, 560. 


we 
In The March of Events 


Progress on TVA purchase, 562. 
Program failure visioned, 562. 
FPC report shows variations, 562. 
Omnibus transportation bill, 563. 
News throughout the states, 563, 


¥ 
In The Latest Utility Rulings 


Natural gas producing company held subject 
to commission jurisdiction, 570. 


Right of state to revoke interstate carriet’s 
permit, 570. 


Apportionment of expense of headwater im- 
provements, 571. 


Distribution of pool car shipments in intra- 
state commerce, 572. 


Customer denied order for service at contract 
rate, 572. 


Power to impose conditions when street rail- 
way discontinues service, 573. 


Miscellaneous rulings, 574. 





PREPRINTS FROM PUBLIC UTILITIES REPORTS 


Various regulatory rulings by courts and commissions reported in full text, 
pages 193-256, from 27 P.U.R.(N.S.) 


APR. 27, 1939 





pril 27, 1939 Public Utilities Fortnightly 





Vacan see BMY P 


we pecumas — Because of WIDE ADAPTABILITY .. . 


By virtue of superior and exclusive design principles, 
the Vulcan Automatic Valve Operating Head continues to 
demonstrate its unfailing adaptability to the highest pres- 
sures and temperatures used in steam plant operation. 


Because of POSITIVE PERFORMANCE... 


The Vulcan Valve design involves no complicated mech- 
anism. A piston valve, steam actuated through a pilot 


valve, provides positive and instant opening and closing. 


Because of ULTIMATE LOW COST... 


1gs q yy a Vulcan Soot Blowers are built up to a standard —not 
ibject : down to a price. Every Vulcan installation is individu- 
boot Blower, Type LG-l, ally engineered with proper selections of bearings, ele- 


Tier’s : . . 
> Bind Valve Assembly. ments, nozzles to insure the maximum of permanency and 


lowest maintenance cost. No makeshifts are permitted. 


These are a few of the many reasons “why” increasing numbers of progressive and economy- 
minded engineers look upon Vulcan as “headquarters” for Soot Blower efficiency. A Vulcan 
sales engineer will gladly show you how you can cut fuel cost and save steam in your plant. 
Just ask him WHY Vulcan must build to highest standards only — or write headquarters. 


ULCAN SOOT BLOWER CORP., Du Bois, PENNA. 
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“There never was in the world two opinions alike.” 
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“The TVA yardstick is too short.” 


¥ 


“Democracy will be as vigorous as it is informed,” 


” 
“Tf the [WPA] money isn’t needed, it won't be spent.” 


¥ 


“You will never get cheap power for the people ex- 
cept through codperative enterprise.” 


¥ 


“Red ink brings bankruptcy, not prosperity. Have you 
noticed Uncle Sam has acted queerly of late?” 


¥* 


“Americans must be assured that they will not be met 
by government competition in their field of business 
activity.” 


¥ 


“We will never balance the budget or vote for econ- 
omy as long as humanity needs a dollar, as far as I am 
concerned.” 


¥ 


“Wise management, which includes an eye trained to 
read the signs of the time, insures a fair return on in- 
vestment.” 


¥ 


“Tt is not going to do us any good to prime the pump 
or revive business unless we find out what caused the 
last collapse.” 


¥ 


“Fortunately, there is practically no connection between 
business prosperity and the abstraction known as busi- 
ness confidence.” 


¥ 


“The public dislikes arrogance; they fear size and 
monopoly, for big things are often powerful and 
monopoly is often arrogant.” 


12 
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Many offices are now meeting the 


i. extra expense 


med,” 


M* business men have discovered that the first 
step toward meeting the hours problem is to 
make a desk-to-desk study in order to find out which 
employees are handicapped by unnecessary, unpro- 
ductive operations. Such a survey frequently shows 
that an adjustment in office routine—a change in 
office equipment—or both—permits the problem to be 
met with the regular working force, during regular 
working hours. 


spent,” 


ve you 


ye met 
Isiness 


If you are anticipating such a survey, may we sug- 
gest that you first investigate the new and improved 
Burroughs machines and features which provide 
practical short-cuts that save time, money and effort. 
Your local Burroughs representative will be glad to 
. show them to you, and to cooperate with you in 
on fe any service you may require. We suggest that you 
call him. Or, if more convenient, write direct. 


pump BURROUGHS ADDING MACHINE COMPANY e DETROIT, MICHIGAN 
d the 


tween 
busi- 
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WENDELL L. WILLKIE 
President, The Commonwealth & 
Southern Corporation. 


EpIToRIAL STATEMENT 
Transit Journal. 


Epitor1IAL STATEMENT 
Broadcasting. 


Wiis J. BALLINGER 
Economic Adviser, Federal Trade 
Commission. 


EpitorR1AL STATEMENT 
The New York Times. 


Everett M. DirKSEN 
U. S. Representative from 
Tllinots. 


GrorcE J. BaTEs 
U. S. Representative from 
Massachusetts. 


Harry L. Hopkins 
Secretary of Commerce. 


FRANKLIN HICcHBORN 
Writing in Public Ownership of 
Public Utilities Magazine. 
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“Industry today is afraid of government competition, 
It is afraid of taxation and destructive regulation by 
Federal bureaus in Washington.” 


¥ 


“Regardless of whether the American public owns 
1,000,000 or 20,000,000 private automobiles, transit re- 
mains an essential public service.” 


5 


“For the sins and omissions of its governmental regu- 
lators, rather than because of any inherent wrong in itself, 
radio is about to go on trial before Congress.” 


5 


“Tf, in an effort to prevent unfair practices, free busi- 
ness is permitted to organize and establish its own rules 
of action, the result will inevitably be to cover all business 
into a monopoly system.” 


* 


“It ought to be possible to preserve TVA as a socially 
valuable experiment for the South and at the same time 
settle in a satisfactory manner the vexed question of its 
relations with private enterprise.” 


¥ 


“We have been spending money with a lavish hand 
on hydroelectric projects. It is about time, in view of 
the fact that we are rushing along in a course of reckless 
expenditure, that we take a little inventory.” 


¥ 


“T was amazed to hear that only 324 per cent of the 
cost of the Bonneville dam was being charged to power, 
when before the Committee on Rivers and Harbors two 
years ago it was stated then by those high in authority 
that the charge would be 50 per cent.” 


5 ad 


“There has been no indication that government wishes 
to own and operate all the utilities of this country. Rather 
do I see the government determined to write rules ade- 
quately protecting all the people—to help make cheap 
electricity available to every one and to ban unholy profits 
from watered stock.” 


> 


“To ‘save the electricity’ which belongs to the people 
of San Francisco, and which under § 6 of the Raker 
Act cannot be turned over to a corporation for resale, 
the power was given the Pacific Gas and Electric Com- 
pany for a fraction over four-tenths of a cent per kilo- 
watt hour and is being bought back from the Pacific 
Gas and Electric Company by the people of San Francisco 
at 3 or 4 or more cents per kilowatt hour.” 





pril 27, 1939 Public Utilities Fortnightly 15 


ODERN Roiler, Fuel hurning 
ee and Related EGuijament 


For unit capacities from 1000 
al tage. to 1,000,000 Ib of steam per hr 


in itself, 




















Mpetition, 
lation by 





C-E TYPES 
BENT TUBE—multi-drum, four-drum, three-drum, two-drum 
STRAIGHT TUBE—sectional header, box header (cross drum and 
ee busi- long drum) 
FIRE TUBE—hrt, vertical, internally fired, locomotive type 
vn rules BOILERS MARINE—sectional header, bent tube 
business WASTE HEAT—straight tube, bent tube, fire tube 


(C-E Boilers include all types known by the trade names Heine, Walsh- 
Weidner, Casey-Hedges, Ladd and Nuway) 





C-E TYPES 


socially SU p a q FAT F RS various designs suitable for any superheat requirements and applicable 
ne time to any type or size of water tube boiler; also a girth type for hrt boilers. 


n of its Known by the trade name Elesco. 





C-E TYPES 
UNDERFEED—multiple retort, single retort (five designs) 
STOKERS CHAIN GRATE—(three designs) 
h hand TRAVELING GRATE—(two designs) 
‘iew of (C-E Stokers include all types known by the trade names Coxe, Green, 
-eckless Type E, Type K, and Skelly) 





C-E TYPES 
PlJ [VER | Z FD a FL both direct fired and storage systems and a variety of designs of mills, 
burners, feeders and related equipment, including those known by the 


of the trade names Raymond and Lopulco. 





power, 


rs two C-E TYPES 
thority FURNACES both dry bottom and slagging pulverized fuel furnaces as well as 


extended surface and plain water-cooled wall constructions. 








C-E TYPES 
wishes HEAT RECOVERY regenerative, plate and tubular air heaters; continuous loop and flanged 
2 joint types of fin tube economizers. Latter known by the trade name 
Rather pa 
lesco. 
s ade- 
cheap 


profits C-E TYPES 


suitable combinations of boiler, fuel burning and related equipment 
COM PLETE lJ N ITS for any fuel and for capacities from 1000 to over 1,000,000 Ib. of 
steam per nr. Also complete units of standard design known by the 


trade names C-E Steam Generator, Type VU, and Combustion Steam 
eople Generator. 


Combustion Engineering Company, Inc., 200 Madison Ave.,New York « Canada: Combustion Engineering Corp. Ltd., Montreal 


=4/ COMBUSTION ENGINEERING 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 


Public Utilities Fortnightly 








Alphabetic Bookkeeping and 
Accounting Machine 


Investigate the SPEED and 
Flexibility of punched card accounting 


It isn't necessary to have a large volume of business, to benefit by the 
punched card method of accounting. This modern, widely-accepted 
method now offers an advantage to small and medium-sized companies. 


This advantage lies in the flexibility of the machine shown above. This 
one machine will take care of practically every type of utility account- 


ing. It will prepare the complete reports you need automatically from 
punched cards. Simply by altering the controls on this machine you 


can switch from Billing to Payroll to Operating Ledgers—all in a 
matter of minutes. 

Write for detailed information concerning the advantages which this 
flexibility and speed can mean to your business. 


_ INTERNATIONAL me MACHINES CORPORATION 


World Headquarters Raliaie a ranch Offi 
590 Madison Ave., New Prinetpal Cities ott he World 











This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








pril 27, 1939 Public Utilities Fortnightly 17 


EVROLET TRUCKS 





UNBEATABLE FOR DEPENDABILITY 
AND ECONOMY! 


here is every reason in the world why you speedy delivery trucks to massive heavy- 
hould now benefit by what Chevrolet has duty units of 14,000 pounds gross rating, 
o offer in the way of better trucks, greater | Chevrolet offers 45 models... eight different 
truck economy, and wide range of models _—_ wheelbases . . . and an amazing variety of 
covering every possible truck requirement. _factory-built bodies. 

Because, in 1939 Chevrolet is in a better This is a good time to take advantage 
position to meet your hauling needs—what- of Chevrolet dependability and economy— 
ever they are—than at any other time in _— qualities which have made Chevrolet the 
Chevrolet history. All the way from smart, _ nation’s largest builder of trucks. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 
General Motors Instal: lan—c i ical monthly payments. A General Motors Value. 





_—_] a __ 
/ CHEVROLET 
| 
MASSIVE NEW SUPREMLINE TRUCK STYLING... COUPE-TYPE CABS... VASTLY IMPROVED VISIBILITY « 
FAMOUS VALVE-IN-HEAD TRUCK ENGINE « POWERFUL HYDRAULIC TRUCK BRAKES (Vacuum-Power 


Brake Equipment optional on Heavy Duty models at additional cost) « FULL-FLOATING REAR AXLE on 
Heavy Duty models only (2-Speed Axle optional on Heavy Duty models at additional cost) 
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Ke Costs Lesswith GRINNELL 


WELDING FITTINGS 


Grinnell Welding Fittings have been carefully engineered 
to eliminate all complications in use. Using them properly, 
there need never be anything but the strength and sim. 
plicity of a plain circumferential butt weld in even the 
most complicated piping system. Any qualified pipe 
welder can make one or a hundred welds of this type 
perfectly, economically. 


Seamless, uniform in wall thickness, smooth inside and 
out, Grinnell Welding Fittings, assure strength and free 
flow. They are easier to use because they are uniform 
and circular at all diametric angles. Their properties, 
, px? Se identical with the pipe, make for easy welding. 


nl 


ot Moet aell 
yset Geil’ oe ban 
ened 48 ware out 20? ye 0 
st ‘a qor ¥ Oesetsergnet © 
ye, 1. 
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WHENEVER PIPING IS INVOLVED 
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Rubber gloves are symbolic of the tests on 
men’s protective equipment which Electrical 
sting Laboratories is constantly carrying on 
central stations. Last year 46,760 pairs of 
man’s gloves were tested, just to be sure that 


were electrically safe for linemen to use. 


Dther equipment used by linemen also under- 
s periodic protective tests at E. T. L. Our 
nts agree that this is valuable and inexpensive 
rance for them and for linemen. 


Testing — Gloves at ETL 
ELECTRICAL 
TESTING 
WN :te) 9 -Ure) ai 


sast End Avenue and 79th Street 
New York, N. Y. 





USE Rel E CENTRALIZED SERVICE 


Use R.& I.E. centralized Service for the 
whole job — complete substation design 
and equipment. There is a big advantage 
in putting the entire problem under one 


responsibility. 


In R. & I. E., the Public Utilities have 
found engineering ability to cope with 
every outdoor and indoor switching prob- 
lem. Here are complete design and manu- 


facturing facilities under one roof. 


From the layout to the lines, R. & I. E. 
offers the benefit of twenty-five years ex- 


perience. 


RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 
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FOR YOUR SALESMEN! 


An entirely new kind of sales manual, 
easy to read as the sports page, overflowing with practical 
IDEAS FOR GAS RANGE SELLING 


How can your salesmen sell more gas 
ranges? “More Income” sHows—so simply, 
so graphically, so convincingly that any 
salesman who gets it in his hands goes out 
armed with new knowledge and new 
enthusiasm. 

Here in this compact, hip-pocket manual 


are FACTS gathered from authoritative 
sources throughout the country, ideas + 
cured from successful gas range salesmen. 

Here too are METHODS to apply, clearly 
explained in pictures, with the very mini 
mum of words. Here is a manual that talems 
with the salesman, not at him. 


Write today for FREE copies for your staff! 


Planned only to help make gas range selling more productive, “More Income” 
contains not a single boost for Robertshaw but many a boost for your sales. 
Tell us how many copies you need and we'll send them to you with pleasure. 


RO BE RTS HAW THERMOSTAT COMPANY 


YOUNGWOOD ¢ PENN 
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itive Sensation 


A DEFINITE LOAD BUILDER 


The Kisco 


“HI-BOY" 
PEDESTAL 
CIRCULAIR 


A brand new model designed to meet 
the need for an effective, portable air 
recirculator in stores, offices, hotels, 
restaurants, and large rooms where 
draftless, recirculation of air is de- 
sired. 


Kisco’s exclusive “‘Deflecto” principle 
draws the cooler low air up from the 
floor and distributes it outward and 
downward over a wide area in every 
direction. It is the most effective and 
outstanding comfort producer ever de- 
signed . . . unlike any other unit on 
the market. Simply plug into any 
socket. No expensive installation. 


MASSIVE! 
SAFE! 


SIMPLE! 
QUIET! 


Powerful 3-Speed Motor! 


Finished in Black Enamel, Polished 
Aluminum and Chrome-Plate! 


Kisco s New 
HRCUOLAWR 


The Senator 


The outstanding CIRCULAIR 
for year ’round use. This hand- 
some smoker stand conceals a 
powerful air recirculator. It has 


The Utility 


Here’s a fine all-purpose CIR- 
CULAIR built into a_ useful 
table with handy shelf which 
can be used as a_ telephone 
stand, magazine rack, bedside 


itative a genuine laminated, alcohol- — gg He ail h sraamage 
seat With ‘s dicappesring, ash re, Whegever, cool comfort is" de- 
2 5 t i - 
ldeds ceiver. Finished in black enamel sign and finished in. black 
alesmen. The Mercury and gleaming chrome-plate. enamel and chrome-plate. 
r, Clearly tity 
ery mini —— An Inexpensive Trade-Mark Registered No. 259443. Design Pats. Nos. 75485, 


hat talks 


Yet Effective CIRCULAIR 
Smoker Model for the 
Home or Office 


Cooling air currents are drawn up 
from the floor and distributed over a 
wide area in every direction. This 
powerful recirculator is built into an 
attractive smoker with disappearing 
ash-receiver. A combination of beauty, 
utility and cool comfort that is sure 
to please. 


Jet Black and Gleaming 
Chrome Finish 
Lends Atmosphere 
to Any Setting 


76012, 109012. 


U. S. Pats. Nos. 1694214, 1712698. 


A Line of Tailor Made Ventilation 


Including direct motor and belt driven Exhausters 
built up to a be sold on air deliveries in- 


stead of inches. 


Write for your copy of "There's Money in Circula- 


tion for You." 


KISCO COMPANY, INC. 


39th & Chouteau 


St. Louis, Mo. 
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Rate Changes? 








THE ON 


E-STEP METHOD 


‘OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











Continued rate changes—checking load-building activities— 
need for current customer usage data—all are reasons why 
many companies are using R & S ONE-STEP SERVICE for 
analyzing information required in productive rate making. 
Monthly or annual bill frequency tables now produced in a 
few days instead of weeks and months. 


Estimates promptly submitted. Such marked savings that analyses now can 
be carried on currently for much less than former cost of periodic studies. 


Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York, N. Y. 


Boston Chicago Detrolt Montreal Toronte 
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e A star performer on any 
iob it tackles, the BARCO wins 
for public utilities where minutes and 
dollars are involved. Compact and porta- 
ble . . . efficient and economical on 
heavily traveled streets as well as on line 
construction work ... the BARCO digs, 
‘drives, cuts, drills, breaks and tamps. 
Booklet 603 giving full details, sent on 
request. 


vcs FBARCO MANUFACTURING COMPANY 


idies. 
1803 W. Winnemac Ave., Chicago, Ill. 


D 
=e ol{L ] GASOLINE 
pronto HAMMER 
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INSULATED WIRE and) GABLE 


Utilities 
Use It! 


RUBBER POWER CABLE 
SERVICE ENTRANCE 
CABLE 


SIGNAL CABLE 
VARNISHED CAMBRIC 
CABLE 


WEATHERPROOF WIRE 
CONTROL CABLE 
DROP CABLE 
LEAD COVERED CABLE 
MAGNET WIRE 
PARKWAY CABLE 
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The All-Important Link Between 
Power Source and Home and Factory 


Today, we live electrically—and literally millions of feet of wire 
and cable, to provide power for industry and current for home 
lighting and appliances, bear the Crescent name. For wire and 
cable to meet every electrical need, look ta Crescent and its corps 
of qualified Electrical Wholesale Distributors and Sales Repre- 
sentatives throughout the nation. 


CRESCEN?) 


INSULATED WIRE (e)) & CABLE CO. INC 
TRENTON, PY NEW JERSEY 
All types of Building Wire and all kinds of Special Cables 


to meet A.S.T.M., A.R.A., 1.P.C.E.A., N.E.M.A., and all Rail- 
road, Government and Utility Companies’ Specifications. 
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INGAMO TYPE L-2 METERS SINGLE DISK 


The Type L-2 two-element meters com- TWO-ELEMENT METERS 


prise two complete electro-magnetic 


elements driving a single disk. They are 

designed for modern "A" and "S" 

mountings, thus combining conven- 

ience in installation with a minimum of 

space requirements. Electrical char- 

acteristics meet all the requirements TYPE L-2-S 

for modern meter accuracy and per- iia 


formance. 


odetn Meters for Modern Loads! 


SANGAMO ELECTRIC COMPANY 


SPRINGFIELD, ILLINOIS 





CHLORIDE 
PATTERIES Where Only the Best Will Do 


HOUSANDS of Exide-Chloride Batteries in the 

service of telephone, power and light, street rail- 
way and other public and private companies, at- 
test the high regard in which these batteries are 
held by those who demand the finest quality in any 
equipment purchased. 


THE ELECTRIC STORAGE BATTERY CO. 


World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto 
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Vig You Must! 


Before You Lay the Pips 





Dig Anywhere—-Anytime 
AT LEAST COST 


“Clevelands” are the “workingest 
equipment you ever saw or used. Herg 
is real trenching performance of thai 
highest type. Time-tested, time-prover 
wheel type full crawler design is backe; 
by sound engineering and solid quality 
all the way through. 


Compact, yet rugged, with superfluous 
weight eliminated and amply powered 
for the toughest tasks in any type of soil 
“Clevelands” speed up every operation 
incidental to mechanical trenching and 
deliver maximum performance whethe 
the jobs are in the close confined areag 
of city and suburbs or on main lines in 
open country. Easy to operate and trans. 
port (on specially built trailers) “Clevelands” fit into more jobs and reduce 
trenching costs to the minimum. 


You take no chance on “Clevelands” for they are sold on a guaranteed satisfac: 
tion basis. Write today for details. 


THE CLEVELAND TRENCHER COMPANY 


“Pioneer of the Small Trencher” 
20100 St. Clair Ave. . «. = «~~ ~~ Cleveland, Ohio 


Another Big Time Saving “Cleveland” feature— 
Truck speed transportation on Special Trailer. “‘Cleve- a= 
lands” load or unload in 10 to 15 minutes. : 


ll SRS SENOS ||| 
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any installations for public utilities prove the prac- 

al value of Ric-wiL Unit Steam Main—a durable, com- 

ct, light-weight, water-tight, self-contained system. Installa- 

on cost cut to a minimum. Standard units are pre-built at our 

ctory and include any standard steam pipe, supports, insulation, 

“Ener, and galvanized full asphalt-coated Armco Iron conduit. Self-contained 

dmmits come ready to install with welder and common labor. Minimum trench- 
¢—reclamation value practically 100% if removal is desired. Utility test re- 
prts and specifications sent promptly on request. 


REG. U. S. PAT. OFF. 


THE RIC-wWIL COMPANY 


1562 Union Commerce Bldg. Cleveland, Ohio 


CONDUIT SYSTEMS FOR New York Chicago 


NDERGROUND STEAM PIPES AGENTS IN PRINCIPAL CITIES 











BRAZED STEEL DOUBLE. 
JACKETED COMPOUND KETTLE 


A double-jacketed compound kettle for melting 
joint filling compounds. Exceptionally rugged, made 
of heavy steel, with bottom and spouts brazed. Out- 
side jacket completely covers sides, top and spout. 
Complete with double ring on bail for lowering and 
raising in a manhole or on a pole. 


Ris... P. WALL MFG. SUPPLY CO. 
ing Double Jacket all PITTSBURGH, PA. 


over 
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MASTER-LIGHTS 


ANNOUNCE TYPE ‘'T*" 


YOU OWE YOUR MEN 
THE BEST THERE IS 


FASTER—BETTER 
LINE REPAIRS 


Roof mounted searchlight for repair, inspec- 
tion and emergency cars. Range of 360° at 
any height. 





Inside one-hand lever control with light beam 
parallel to lever—No gears to break. 


MANUFACTURERS OF WORLD'S MOST POWERFUL 
HAND SEARCHLIGHTS 


Sent on approval 


CARPENTER MFG. CO.—CAMBRIDGE, MASS. 





Specify P. U. R. QUESTION 


P| Dee TaN ee 


AN EDUCATIONAL OPPORTU: 
ONION SKIN PAPER NITY for public utility men. A 
fortnightly quiz of ten questions | 
| ey and answers on practical financial 
and operating questions discussed 
RECORDS, FORMS and decided by the State and 
Federal Commissions and Courts 
COPIES in their investigations of public 


THIN LETTERHEADS utility companies. 
Ten questions and answers every 


DOCUMENTS two weeks—annual subscription 
ee $10.00. 


SEND FOR SAMPLES 


Send your order to— 


ESLEECK PUBLIC UTILITIES 


WE Bathe c.Volabbobate mm Oxoscchol-bebss REPORTS, INC. 
Turners Falls, Mass. 1038 Munsey Bldg., Washington, D. C. 
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sed n automatic, electrically driven attach-_ 
and nent that feeds Egry multiple copy con- 
nuous forms in perfect alignment in pre- 
termined length on to the platen of 
blic our Elliott Fisher. The new, speed way 

) write all business records, to accomplish , 
ore per day by doubling the output per 
perator; to wipe out delays, lost motion | 
d waste. 





aoe 


DEMONSTRATIONS 


ithout cost or obligation the Egry Controller, 
ill be demonstrated in your own office on re-, 
est. Phone, wire or write. Get the most out 
f your Elliott Fisher by vastly increasing its 
sg with the Egry Controller. Address 
p aie 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 
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No. 65RP, ratchet, plate type No. 65RC, ratchet cam 
workholder. Threads 1”, 1%”, workholder. Threads 4 sizes 
1%”, 2” pipe with 1 set of dies. pipe with 1 set of dies. 


with the new Ricaip 65 R's 


@ These remarkable all-steel malleable-alloy FIBEID Threaders 
with drop-forged hardened tool steel cam plate—thread 4 sizes of 
pipe, 1”, 144”, 114” and 2”, with 1 set of 4 chaser dies—and they stay 
in the threader. No extra dies to lose, no delays, no bother changing. 
Your choice of 2 practically automatic mistake-proof workholders—a 
cam or plate type. Quickly set to pipe size, tighten one screw; no 
bushings. Workholders take 2” couplings for threading 2” 

close nipples. Semi-high-speed tool steel chaser dies al- 

ways cut accurate threads. Closed chaser slots can’t 

stretch. Easy flip of thumb lever reverses ratchet for quick 

backing off. 

Orders show thousands of shops find new economy and 

efficiency with RIB&ID No. 65 R’s. Your men will ap- 

preciate this tool, enjoy working with it and you'll save 

money for your company. Order from your Supply 

House, today. 


THE RIDGE TOOL CO., ELYRIA, 0. 


MAKERS OF THE FAMOUS RIG&EID WRENCH 


Slees (tS pire Toots 
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The finest musical instrument cannot create a melody 

. . it is silent, save for the skill in the player’s hands. 
So, too, the ultra-modern specially designed machine- 
shop equipment and gauges in the Neptune plant can- 
not in themselves create the increased accuracy, closer 
tolerances and finer finish that have enabled Trident 
Meters to set new standards . . . they need (and they 
have) the skill in the hands of veteran meter craftsmen 
and the engineers behind them . . . over 6 million water 
meters sold the world over, the majority still in service. 


@ Neptune Meter Company, 50 West 
50th Street (Rockefeller Center), New 
York City. Branch Offices in Principal 
Cities. Neptune Meters, Ltd., 345 
Sorauren Avenue, Toronto, Canada. 


1892—1939 


’ WATER 
METERS 


PRECISION BUILT e INTERCHANGEABLE PARTS 
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P. U. R. DIGEST 


CUMULATIVE 


A Digest That Is Serviced 


The Only Complete Digest of Public Service Law and Regulation 





A WORK OF PRIMARY AUTHORITY CONTAINING THE 
DECISIONS AND RULINGS OF THE 


United States Supreme Court 
United States Circuit Courts 
of Appeals aes 
COVERING United States District Courts ALPHABETICAL 
FIFTY YEARS State Courts CLASSIFICATION 
Federal Regulatory OF SUBJECTS 
AN EXHAUSTIVE Commissions __ re 
smesniviier: ia State Regulatory Commissions A GREAT REVIE 


Insular and Territorial Regu- 
THE LAW latory Commissions A GREAT SERVICE 


A SHORT CUT 











WRITE FOR PRICE AND PAYMENT PLANS 


PUBLIC UTILITIES REPORTS, ING. 


Tenth Floor, Munsey Building, Washington, D. C. 
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Sales-wise demonstrators are repeatedly saying, 
“It’s made of Aluminum.” In showing a refrigerator, 
the salesman explains its faster freezing — “be- 
cause ice trays and ice cube grids are made of 
Aluminum.” On ironers and cooking devices, he 
demonstrates the more even heating of Aluminum 
sole plates and Aluminum cooking surfaces. In 
washing machines, the lighter weight of Aluminum 
facilitates handling; it resists corrosion and adds 


to beauty and appearance. 


THESE ARE REAL ADVANTAGES 


Light Weight with Strength. 
Superior Heat Conductivity. 
Resistance to Corrosion. 
Fine Appearance. 


As designer, manufacturer, distributor or user, 
you profit through these advantages of Alcoa 
Aluminum Alloys. ALUMINUM COMPANY OF AMER- 
ica, 2134 Gulf Building, Pittsburgh, Pennsylvania. 
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You can SOLVE 
drive problems 
with turbines 
like this - - - 


ELLIOTT 
TURBINES 


for mechanical drive, just breathe 
sturdiness in every line. Note 
the husky construction; two oil 
rings on each bearing, large 
water-cooled oil reservoir, re- 
movable basket steam strainer, 
and separate emergency valve. 
These turbines are built to 
“take it”. 


H-622b 
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He is the Type CY Elliott Turbine, which 
extends upward the size range of the pop 
ular Elliott “Y" line of mechanical drive units 

This line of turbines is popular because if 
has the stuff. Its design and construction fea 
tures appeal strongly to turbine operators and 
make swell performing machines. The CY tur 
bine has even more of these desirable features. 

As one enthusiastic operator wrote, “You 
have not scratched the surface in your praise 
of these turbines. The Elliott turbines never 
give us any trouble and perform their job with 
all-around satisfaction. Maintenance on these 
turbines has been less than on any other tur 
bines in the plant”. 

You can now get a Y-line turbine for prac: 
tically any power requirement, steam pres 
sure, or temperature condition. Elliott geared 
units are available for low-speed drives. 


Check construction details on these 
turbines. Write for Bulletin H-II. 


ELLIOTT COMPANY 


Steam Turbine Dept., JEANNETTE, PA. 


District Offices in Principal Cities 
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paike a Regional Planning Commission starts annual conference, Seattle, 
as 





{ American gg of Civil Engineers, Texas Section, opens semiannual meeting, Corpus 
Christi, Tex., 1939. 





{ Electrochemical Society concludes spring convention, Columbus, Ohio, 1939. 





{ New York World’s Fair, Inc., holds formal opening, New York, N. Y., 1939. 





& MAY 2 





q Chamber Zz Commerce of the United States starts 27th annual meeting, Washington, 


”. 





{ Pennsylvania Gas Association opens 31st annual convention, Skytop, Pa., 1939. 








{ New England Gas Association, Operating Division, will convene for session, Hart- 
ford, Conn., May 12, 1939. 





1 a Water Works Association, Florida Section, opens meeting, Miami, Fia., 








4 National Conference on Planning will open session, Boston, Mass., May 15—17, 1939. 





{ Conference o of fers A and B Member Compenion, U. S. Independent Telephone Associa- 
tion, will be held, Chicago, Iil., May 15, 16, 1939. 





{ National eo Wholesalers Association will hold convention, Hot Springs, Va., 
May 22-25, 1939. 





| ero Gas Association starts convention, Fort Wayne, Ind., 1939. 
American Gas Asso., Natural Gas Section, convenes, Tulsa, Okia., 1939. 





{ Association of Gas pte and Equipment Manufacturers will convene, New York, 
N. Y., May 24-26, 19 














Indiana Telephone Association begins c tion, Indianapolis, Ind., 1939. 
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Public 
Utilities 


FORTNIGHTLY 


Vor. XXIII; No. 9 


APRIL 27, 1939 


THE NEW REGULATORY POLICY EMBODIED IN 


The Civil Aeronautics Act 


No. I. Statutory Provisions and Background 


The Authority set up by Congress in 1938 for the control of aerial 

transportation is of unusual significance and importance in that there 

has been created within the Authority an administrator with certain 

purely executive powers, a departure from the previous regulatory 
practice. 


By OSWALD RYAN 
MEMBER, CIVIL AERONAUTICS AUTHORITY 


HE latest independent establish- 

ment of major importance to be 

created by the Congress is the 
Civil Aeronautics Authority. The act? 
established a “Civil Aeronautics Au- 
thority” composed of five members?® 
appointed by the President and con- 
firmed by the Senate. There is also 
established in the Authority an “ad- 
ministrator,”*® who is given specific 
statutory powers, and an “Air Safety 
Board” of three members‘ with certain 
specified statutory powers of investiga- 
tion and report on air accidents. The 
administrator, unlike the Authority, is 
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not an independent agent of Congress, 
but is an executive official responsible 
solely to the President. 

The outstanding characteristics of 
the new statute are found in the com- 
prehensive scope of its powers, which 
cover all commercial air transport in 
interstate commerce, all American flag 
transport engaged in overseas and for- 
eign transportation, all foreign aircraft 
engaged in transportation to and from 
the United States, all miscellaneous and 
private flying ; the varied character of 
the functions, which are regula- 
tory, advisory, promotional, and the 
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purely executive functions of construc- 
tion, maintenance, and operation; the 
statutory segregation in an adminis- 
trative officer of certain purely execu- 
tive powers from the quasi legislative, 
quasi judicial, and administrative 
powers conferred by the statute upon 
the 5-member Authority; and the 
segregation of certain executive 
powers of investigation and report of 
air accidents in an Air Safety Board 
which is im the Authority but inde- 
pendent of it. Some, at least, of these 
features stamp the new law as unique 
in the history of Federal regulatory 
legislation. 


TT Civil Aeronautics Act grew 

out of the inadequacy of preéxist- 
ing legislation, both as to the adminis- 
trative machinery and the substantive 
powers provided, to meet the needs of 


an infant industry and a rapidly de- 
veloping art and science of flight, and 
the need for encouraging and fostering 
the new art and science in the interest 
of the country’s foreign and domestic 
commerce, postal service, and the na- 
tional defense. The act clearly recog- 
nizes a relation between civil aviation 
and national defense : That an adequate 
air defense is dependent upon a pro- 
gressive program of civil aviation as its 
backlog. — 

Since the enactment of the first avia- 
tion statute—the Air Commerce Act 
of 1926—American aviation has wit- 
nessed a development which is prob- 
ably not paralleled by any decade in 
the transportation history of the world. 
In 1926 American common carriers of 
the air were just coming into existence. 
Ten years later a network of air lines 
extended across the United States from 
the Atlantic to the Pacific and from 
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the Canadian to the Mexican border. 
Those air lines were flying almost twice 
as many miles each day as the combined 
air lines of Great Britain, France, Ger- 
many, Italy, and the Netherlands; 
and they were carrying thirty times 
as many passengers as they carried in 
1926. Meanwhile, an American com- 
pany—Pan American Airways Sys- 
tem—has linked the United States in 
scheduled air transportation with 
Hawaii, the Philippines and China, 
Central and South America, and Ber- 
muda. The Civil Aeronautics Av- 
thority, in codperation with the State 
Department, has paved the way for 
early authorization of a transatlantic 
service connecting the United States 
with England via Ireland, and with 
France via the Azores. 

The progress made during the last 
decade in American civil aviation is 
further indicated by the increase in the 
number of airplanes and pilots. The 
number of airplanes, commercial and 
noncommercial, being flown in the 
United States increased from 2,750 in 
1927 to 10,836 in 1937; and the num- 
ber of pilots had increased from 1,572 
in 1927 to 17,681 in 1937." 


HE Civil Aeronautics Act of 1938, 

with its comprehensive plan for 
the regulation of civil aeronautics, was 
the direct outgrowth of inadequate 
Federal laws governing the field of 
aeronautics and a divided Federal juris- 
diction over the administration of such 
laws as did exist. Prior to the enact- 
ment of the act, regulatory powers in 
the field were exercised by three differ- 
ent agencies of the Federal government 
—two executive departments and an 
independent agency of Congress. The 
Department of Commerce adminis- 
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tered the provisions of the Air Com- 
merce Act of 1926,° which dealt almost 
exclusively with safety. The Post 
Office Department under its power to 
contract for the carriage of mail by 
aircraft exercised a limited economic 
control over commercial air carriers.® 
The Interstate Commerce Commission 
exercised a further measure of eco- 
nomic control through its power to fix 
the rates to be received by air-mail con- 
tractors for the transportation of 
mail.” 

Despite the best efforts of earnest 
officials, this division of jurisdiction 
resulted in a lack of codrdinated efforts 
on the part of the Federal government 
to regulate and to promote the develop- 
ment of civil aeronautics, and led to 
considerable duplication of effort on 
the part of the government agencies 
concerned. Aside from these defi- 
ciencies, there was a pressing need for 
a more comprehensive plan of eco- 
nomic supervision of commercial air 
transportation, which was recognized 
by the industry itself, as well as by 
officials of the government and mem- 
bers of Congress. 


|, Gee prior to the enactment of 
the Civil Aeronautics Act, trans- 
portation by aircraft had assumed such 
proportions that it had taken its place 
along with the railroad, the motor car- 


rier, and the steamship as a vital link 
in our transportation system, economic 
regulation in the sense that it has been 
applied to the other forms of trans- 
portation was largely nonexistent in 
the case of air transportation. Air- 
mail contracts were awarded not upon 
the basis of the requirements of the 
public convenience and necessity, but 
in accordance with the needs of the 
postal service, and to the lowest re- 
sponsible bidder. An air carrier, once 
it had obtained a contract, had no 
assurance that another air carrier 
would not begin operating over a route 
which paralleled its own, for approval 
by a government agency of the inaugu- 
ration of operations, other than the 
approval of the safety of the operation 
by the Department of Commerce, was 
not required where mail was not car- 
ried. Needless and economically waste- 
ful duplication of services was thus 
free to develop unchecked. Further- 
more, no authority existed in the Fed- 
eral government to prevent the charg- 
ing of unreasonably high or dis- 
criminatory transportation rates, nor 
to guard against destructive rate wars 
between competing carriers. 


[I short, there were no safeguards 
against the development within the 
air transportation industry of the same 
evils which had plagued the railroads 
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tem—has linked the United States in scheduled air transpor- 


q “..an American company—Pan American Airways Sys- 


tation with Hawaii, the Philippines and China, Central and 
South America, and Bermuda. The Civil Aeronautics Au- 
thority, in codperation with the State Department, has paved 
the way for early authorization of a transatlantic service con- 
- necting the United States with England via Ireland, and with 


France via the Azores.” 


517 


APR. 27, 1939 





PUBLIC UTILITIES FORTNIGHTLY 


in the earlier stages of their develop- 
ment before the enactment of the In- 
terstate Commerce Act. These factors 
were rapidly plunging the industry into 
a chaotic financial state. It was difficult 
to attract new capital and at least half 
of the capital originally invested in the 
industry had been lost by the spring of 
1938.8 

From the standpoint of safety in 
civil aeronautics, extensive regulations 
were in force through Federal laws 
prior to the enactment of the Civil 
Aeronautics Act. The principal need 
of additional legislation in this respect 
was for the establishing of a system 
which would provide for the investi- 
gation of accidents by a body inde- 
pendent of those officials administering 
the safety laws and regulations. 

The Civil Aeronautics Act, by cen- 
tralizing in a single agency all func- 
tions of the Federal government relat- 
ing to civil aeronautics (except those 
research activities which are conducted 
by the National Advisory Committee 
for Aeronautics), by vesting in 
that agency new and extensive powers 
over the economic phases of air trans- 
portation, and by providing for an in- 
dependent and impartial investigation 
of air accidents by the creation within 
the Authority of an independent Air 
Safety Board, is intended to remove 
for the future the past inadequacies in 
Federal regulation in this field. 


HE new act establishes a control 

over the economic activities of 
commercial air transportation sub- 
stantially similar to that exercised by 
the Interstate Commerce Commission 
with respect to railroads and motor 
carriers. Air-line operators are no 
longer free to operate without authori- 
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zation from the government but are re- 
quired as a condition to their operation 
to obtain from the Authority a certifi- 
cate of public convenience and neces- 
sity which defines the points to be 
served and the service to be rendered 
To avoid destructive competition and 
wasteful duplication of services, the 
Authority, before issuing a certificate, 
must find that the applicant is able ade- 
quately to render the proposed service 
and that the public convenience and 
necessity require such service. A 
“grandfather” clause provides that any 
applicant who makes application for a 
certificate within 120 days after the 
enactment of the act shall be entitled 
to receive a certificate upon a showing 
that it operated continuously as an air 
carrier from May 14, 1938, until the 
date of the enactment of the act, unless 
the service rendered during such period 
was inadequate and inefficient.’ 
Before the enactment of the present 
statute, the Post Office Department 
provided for air-mail service through 
contract awards. The new statute 
abolishes the contract system and pro- 
vides that whenever so authorized by 
its certificate any air carrier shall pro- 
vide facilities for transporting mail 
and shall transport mail whenever re- 
quired by the Postmaster General.” 


be Authority is empowered, after 
notice and hearing, to make provi- 
sion to amend certificates or issue new 
certificates of convenience and neces- 
sity whenever the Postmaster General 
finds that the postal service requires 
additional air-mail service either do- 
mestic or foreign.” Certificates of 
public convenience and necessity give 
the holder a permanent right to the 
operation authorized, subject only to 
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Air-mail Service 


“RB EFORE the enactment of the present statute 

[Civil Aeronautics Act], the Post Office De- 
partment provided for air-mail service through con- 
tract awards. The new statute abolishes the contract 
system and provides that whenever so authorized by 
its certificate any air carrier shall provide facilities for 
transporting mail and shall transport mail whenever 


required by the Postmaster General.” 





revocation for violation of the act. No 
air carrier is permitted to abandon any 
route or part thereof for which a 
certificate has been issued unless the 
Authority, after a hearing, finds it to 
be in the public interest.”® 

Further economic regulatory provi- 
sions are provided in the power to 
regulate rates of air carriers for the 
carriage of passengers and property” 
and the rates of compensation for 
carrying air mail’® ; the power to super- 
vise the business practices of air lines 
and to prevent the use of unfair busi- 
ness practices and unfair methods of 
competition (cease and desist orders 
may be issued against carriers found to 
be so engaged) ; to prescribe the form 
of carrier accounts; to approve or dis- 
approve consolidations, mergers, and 
other acquisitions of control of air 
carriers; to take certain jurisdiction 
over the accounts of noncarriers ac- 
quiring control of air carriers; to regu- 
late the holding of interlocking posi- 
tions by officers or directors; to ap- 
prove air carrier pooling agreements; 
and full power to inquire into the 
management of air carriers and to re- 
quire reports from such carriers. The 
Authority is given no control over the 
issuance of securities of air carriers. 
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i is Civil Aeronautics Act of 1938, 
recognizing the increasing im- 
portance of the international aspects 
of civil aviation, vests in the new 
Authority governmental control over 
this phase of aeronautics.’® This con- 
trol embraces : 

1. the navigation of foreign civil air- 
craft in the United States ; 

2. the regulation of such aircraft of 
the United States engaged in overseas 
or foreign operations and of foreign 
aircraft in the United States in the 
interest of safety ; 

3. the economic regulation of over- 
seas and foreign air transportation ; 
and 


4. compensation for carriage of 
United States mail. 


The 1938 Act has continued in 

e force the policies established by 
the Air Commerce Act of 1926, except 
that the jurisdiction conferred by the 
earlier act upon the Secretary of Com- 
merce has been transferred to the 
Civil Aeronautics Authority. The Au- 
thority, therefore, has jurisdiction to 
permit the navigation of foreign civil 
aircraft in the United States,’” whether 
or not engaged in commercial enter- 
prise, subject to two restrictions which 
are contained in subsection (c) of § 6 
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of the Air Commerce Act of 1926; 
namely, 

(a) The Authority may authorize 
civil aircraft registered under the laws 
of a foreign nation to be navigated in 
the United States if the foreign nation 
grants a similar nrivilege in respect of 
aircraft of the United States, and 

(b) no foreign aircraft shall engage 
in interstate or overseas air com- 
merce.’® 

Pursuant to the latter restriction, the 
Authority may not permit a foreign 
air carrier to engage in cabotage in the 
United States. Under the Air Com- 
merce Act of 1926, no jurisidiction 
was given to permit foreign aircraft to 
engage in “interstate or intrastate air 
commerce.” 

The Civil Aeronautics Act of 1938, 
therefore, considerably extends the 
prohibition upon the exercise of its 
jurisdiction by the Federal regulatory 
agency. The exemptions contained in 
the original Air Commerce Act of 1926 
permitting the navigation in the United 
States of foreign registered aircraft is 
now to be found in § 501 of the Civil 
Aeronautics Act, which section makes 
specific exception from the require- 
ment of registration for aircraft ad- 
mitted to the United States under § 6 
of the Air Commerce Act, as amended. 


The Civil Aeronautics Act, like 

e the Air Commerce Act of 1926, 
makes both foreign and domestic air- 
craft subject to the air traffic rules 
while being navigated within the 
United States. The power of the Au- 
thority in matters of safety is not re- 
stricted to the territorial limits of the 
United States, particularly in so far as 
it pertains to the air carrier engaged in 
overseas or foreign air transporta- 
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tion. Each such air carrier is re. 
quired to have an “air carrier operat- 
ing certificate,’ and such certificate 
shall contain “such terms, conditions, 
and limitations as are reasonably neces- 
sary to assure safety in air transporta- 
tion and shall specify the points to and 
from which and the civil airways over 
which such person (air carrier) is au- 
thorized to operate as an air carrier 
under an air carrier operating certifi- 
cate.’”° In other words, as a condition 
to the issuance of this safety certificate, 
the air-carrier may be required to com- 
ply with regulations prescribed in the 
interest of safety, even though its oper- 
ations may be outside the territorial 
limits of this country. 


3 The extensive system of economic 
e regulation of air carriers by the 
Authority includes those operating in 
“overseas” and “foreign air com- 
merce,” 1.¢., between the United States 
and a territory or possession thereof, 
and between the United States and 
some point in a foreign country. The 
basis of this control is the certificate of 
public convenience and necessity re- 
quired to be held by all air carriers.” 
“Grandfather” rights are given air car- 
riers who were engaged in overseas or 
foreign air transportation on May 14, 
1938, upon the same terms and condi- 
tions as those applicable to air carriers 
engaged in interstate operations.” 
Any air carrier seeking a certificate 
for a service in overseas or foreign ait 
transportation not included within the 
purview of the “grandfather” clause, 
may obtain the same only after applica- 
tion, notice, and hearing.** Congress 
apparently recognized the effect which 
such services might have upon our in- 
ternational relations by providing that 
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the issuance, denial, transfer, amend- 
ment, cancellation, suspension, or rev- 
ocation of and the terms, conditions, 
and limitations contained in any certif- 
icate authorizing an air carrier to en- 
gage in overseas or foreign air trans- 
portation or air transportation between 
places in the same territory or posses- 
sion should be subject to the approval 
of the President of the United States,** 
except those issuable under the “grand- 
father” clause.*® This limitation is not 
imposed with respect to certificates is- 
sued for interstate air transportation. 
A FURTHER distinction between the 
certificate issued to the air carrier 


engaged in interstate air transporta- 
tion and one engaged in foreign air 
transportation is to be found in the 
provisions of § 401 (f) of the Civil 


Aeronautics Act. The Authority is re- 
quired, by the provisions of that sec- 
tion, to specify the terminal and inter- 
mediate points, if any, between which 
the air carrier engaged in interstate air 
transportation is authorized to operate 
and the service to be rendered. By in- 
ference, at least, and when read in con- 
nection with § 604 (b), the Authority 
isalso given the power, in so far as the 
interstate air carrier is concerned, to 
specify the particular route or routes to 
be flown. Such is not the case as re- 
gards the air carrier holding a certifi- 
cate for foreign air transportation, for 


G e 


it is provided in § 401 (f) of the Civil 
Aeronautics Act that “a certificate is- 
sued under this section to engage in 
foreign air transportation shall, in so 
far as the operation is to take place 
without the United States, designate 
the terminal and intermediate points 
only in so far as the Authority shall 
deem practicable, and otherwise shall 
designate only the general route or 
routes to be followed.” This distinc- 
tion may be explained upon the 
grounds that in the last analysis the 
Federal government has the power to 
prescribe the routes to be flown by a 
United States air carrier when within 


its territory. 
~~ air carriers seeking to en- 
gage in foreign air transportation 
are required not only to come within 
the confines of § 6 of the Air Com- 
merce Act of 1926, as amended, but are 
required also to secure a “foreign air- 
carrier permit’** from the Authority 
to engage in air commerce between the 
United States and a foreign country. 
Those foreign air carriers holding a 
permit issued by the Secretary of Com- 
merce under § 6 of the Air Commerce 
Act of 1926, as amended, which was in 
effect on May 14, 1938, are entitled to 
receive a foreign air-carrier permit 
after application and “proof of that 
fact only.’’*? Permits to other foreign 
air carriers may be issued only after 


“THE Civil Aeronautics Act provides for the termination of 
foreign mail contracts if the carriers do not apply for and 
obtain certificates of public convenience and necessity pur- 


suant to § 405 of the act. If the certificate so provides, the 
air carrier is required to carry mail and the Postmaster Gen- 
eral is required to tender mail to the carrier ‘to the extent re- 
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quired by the postal service. 
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application, notice, and hearing, and if 
it is found that the carrier is fit, will- 
ing, and able properly to perform the 
contemplated service and to conform 
to the provisions of the act, the rules, 
regulations, and requirements of the 
Authority thereander, and that such 
transportation will be in the public in. 
terest. The Authority consequently 
has a wide latitude of discretion in the 
issuance of such permits. They must 
be of limited duration,”® as distin- 
guished from the indefinite term of the 
certificates of public convenience and 
necessity, and, like them, may have 
such reasonable terms and conditions 
attached thereto as seem advisable,®° 
and may be altered, modified, amended, 
sustained, canceled, or revoked at any 
time by the Authority after notice and 
hearing upon a finding that such action 
is in the public interest. As in 
the case of the certificate of pub- 
lic convenience and necessity issued to 
the air carrier engaged in overseas or 
foreign air transportation, the ap- 
proval of the President must always be 
obtained in the case of issuance, denial, 
transfer, amendment, cancellation, sus- 
pension, or revocation of a foreign air 
carrier permit.*’ Subject to this limita- 
tion, the power of the Authority to 
modify, suspend, or cancel the permit, 
if it finds such action to be in the public 
interest, is broader than the power of 
the Authority with regard to the certifi- 
cate of public convenience and neces- 
sity.™ 


Under the Foreign Air Mail Act 

e of March 8, 1928, as amended,* 
air-mail contracts were awarded as a 
result of competitive bidding to Amer- 
ican air carriers to carry United States 
mail to and from this country and des- 
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ignated points outside thereof provided 
the bid did not exceed $2 per mile. By 
the repeal of this act,** this method of 
compensating and assisting American 
air carriers engaged in commerce be- 
tween the United States and points 
outside thereof was abolished in favor 
of a procedure permitting such holders 
of certificates of public convenience 
and necessity as might be designated by 
the Postmaster General to engage in 
the transportation of mail at rates to be 
fixed by the Civil Aeronautics Author- 
ity. The Civil Aeronautics Act pro- 
vides for the termination of foreign 
mail contracts if the carriers do not 
apply for and obtain certificates of 
public convenience and necessity pur- 
suant to § 405 of the act.** If the certifi- 
cate so provides, the air carrier is re- 
quired to carry mail®* and the Post- 
master General is required to tender 
mail to the carrier “to the extent re- 
quired by the postal service.”* 

The Authority is required to fix a 
fair and reasonable rate for the car- 
riage of United States mail in foreign 
air transportation in the same manner 
and considering the same elements as 
in determining the rate for the carriage 
of domestic mail by air.** The Post- 
master General may prescribe regula- 
tions and fix schedules, subject to the 
approval of the Authority, for the car- 
riage of mail in foreign as well as do- 
mestic air commerce.®® 


— power of the Authority, in 
connection with the fixing of rates 
for overseas and foreign air transpor- 
tation, is to be distinguished from its 
jurisdiction in the field of interstate air 
transportation. Section 1002 (d) of 
the Civil Aeronautics Act authorizes 
the Authority to determine and pre- 
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ad" pene air carriers seeking to engage in 
foreign air transportation are required not 
only to come within the confines of § 6 of the Air 
Commerce Act of 1926, as amended, but are re- 
quired also to secure a ‘foreign air carrier per- 




















mit’ from the [Civil Aeronautics] Authority, to 
engage in air commerce between the United States 


and a foreign country.” 





scribe the lawful rate, fare, or charge 
of the interstate air carrier, but as to 
the overseas air carrier this authority is 
limited to the fixing of a just and rea- 
sonable maximum and/or minimum 
rate fare or charge. No provision is 
included authorizing the Authority 
even to prescribe the maximum and 
minimum for foreign transportation, 
the Authority being directed, in § 404 
(c) of the Civil Aeronautics Act, to 
investigate and report to Congress 
within one year from the effective date 
of the section (August 22, 1938) to 
what extent, if any, the Federal gov- 
ernment should further regulate the 
rates, fares, and charges of air carriers 
engaged in foreign air transportation. 
However, § 1002 (f) does permit the 
Authority, upon complaint or on its 
own initiative, to alter any rate, fare, 
or charge of an air carrier engaged in 
foreign air transportation or a foreign 
air carrier to the extent that it shall be 
necessary to correct any discrimination, 
preference, or prejudice arising out of 
the rates, fares, or charges then in ef- 
fect. 

Section 1102 directs the Authority 
“in exercising and performing its 
powers and duties under this act” to 
“do so consistently with any obligation 
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assumed by the United States in any 
treaty, convention, or agreement that 
may be enforced between the United 
States and any foreign country,” “take 
into consideration any applicable laws 
and regulations of foreign countries,” 
and “in exercising and performing its 
powers and duties with respect to cer- 
tificates of convenience and necessity, 
not to restrict compliance by any air 
carrier with any obligation, duty, or 
liability imposed by any foreign coun- 
try,” provided that such obligation 
does not arise out of a contract between 
the air carrier and any foreign coun- 
try or representative thereof, if such 
contract is disapproved by the Au- 
thority under § 412. The matters 
covered by this section are such as the 
Authority might be expected to take 
into consideration in any event, and 
the section may be regarded as one of 
the many general directory and policy- 
making provisions that are scattered 
throughout the Civil Aeronautics 
Act.® 

The Civil Aeronautics Act is in con- 
sonance with the constitutional concept 
giving to the Executive jurisdiction 
over the conduct of foreign relations. 
Reference has heretofore been made 
to § 801 of the Civil Aeronautics Act 
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providing for the approval by the 
President of actions by the Authority, 
a quasi independent agency, in the is- 
suance or denial of certificates of pub- 
lic convenience and necessity to air 
carriers engaged in overseas or foreign 
air transportation, and of permits to 
foreign air carriers. Section 802 of the 
Civil Aeronautics Act impliedly recog- 
nizes the authority exercised, prior to 
the Civil Aeronautics Act, by the 
President, through his agent, the Sec- 
retary of State, to conduct negotia- 
tions and conclude executive agree- 
ments with foreign countries in respect 
to aviation in a manner consistent with 
the specific provisions of applicable 
acts of Congress. Section 802 directs 
the Secretary of State to “advise the 
Authority of, and consult with the Au- 
thority concerning, the negotiation of 
any agreements with foreign govern- 
ments for the establishment or de- 
velopment of air navigation, including 
air routes and services.” 


.' should be noted that this section 

is not a grant of jurisdiction to the 
Secretary of State, but is a limitation 
upon any power which previously may 
have been exercised by the Secretary 
of State in the negotiation of agree- 
ments in regard to international air 
routes and services, in that the Secre- 
tary of State is directed to advise and 
consult the Authority in respect to such 
agreements. 

Section 402 of the Civil Aeronautics 
Act, which vests the issuance of foreign 
air-carrier permits in the Authority, 
and § 6(c) of the Air Commerce Act, 
vesting the determination of reci- 
procity in the Authority, constitute ex- 
press investment of jurisdiction by 
Congress and, therefore, like § 802, 
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limit the powers of the Secretary of 
State in the negotiation of aeronautical 
arrangements. 

The Civil Aeronautics Act neces- 
sarily contemplates close codperation 
between the Department of State and 
the Civil Aeronautics Authority in the 
handling of the international aspects 
of aviation, with the Secretary of 
State acting as the vehicle to negotiate 
with foreign governments and the Au- 
thority determining the matters vested 
in it by § 6(c) of the Air Commerce 
Act and § 402 and other such appli- 
cable sections of the Civil Aeronautics 
Act. 

The aeronautical details of interna- 
tional air transport services and the 
issuance of permits to foreign air car- 
riers are left with the Authority and, 
by § 402, the Authority is vested with 
the power to deal directly with the for- 
eign carrier in respect to such matters. 

Section 6 of the Air Commerce Act 
does not require that reciprocal treat- 
ment be provided by any written instru- 
ment. An application by a foreign air 
carrier for a permit to enter the United 
States may be made directly to the 
Authority and upon the rendition of 
the findings required by § 402(b) 
after notice and hearing, the Authority 
may issue a permit, if the President, 
pursuant to the provisions of § 801, 
indicates his approval. 

Further evidence of the executive 
participation in international aviation 
is to be found in the provisions of 
§ 6(a) of the Air Commerce Act of 
1926, as amended, wherein jurisdic- 
tion over aircraft which are part of 
the armed forces of a foreign govern- 
ment and are sought to be navigated 
within the United States is given to 
the Secretary of State. 


524 





THE CIVIL AERONAUTICS ACT 


Footnotes 


1Act of June 23, 1938, 52 Stat. 977. 

20On July 7, 1938, President Roosevelt ap- 
pointed as members of the Authority Edward 
]. Noble of Connecticut, chairman, Harllee 
Branch of Georgia, vice chairman, Robert 
H. Hinckley of Utah, Oswald Ryan of In- 
diana, the present writer, and G. Grant Mason, 
Jr., of the District of Columbia. 


8On July 7, 1938, President Roosevelt ap- 
pointed as administrator Clinton M. Hester 
of Montana. 

4On July 7, 1938, President Roosevelt ap- 
pointed two members of the Air Safety Board, 
Colonel Sumpter Smith of Alabama and 
Thomas Hardin of Texas. 

4a A proposal of the Civil Aeronautics Au- 
thority for the establishment of the training 
program for the training of 20,000 civilian 
pilots a year has received the approval of the 
President and is now before the Congress for 
consideration. 


5Act of May 20, 1926, 44 Stat. 568, as 
amended. 

®Act of June 12, 1934, 48 Stat. 933, as 
amended, 

TAct of June 12, 1934, 48 Stat, 933, as 
amended, 

8 Testimony of Colonel Edgar S. Gorrell 
at the Hearings on H.R. 9738, before the Com- 
mittee on Interstate and Foreign Commerce, 
House of Representatives, 75th Congress, 3rd 
Session (Hearings, p. 298). 

9 Section 401 (a). 

10 Section 401(e) (1). 

11 Section 401(m). 

12 Section 401(n). 

18 Section 401 (k). 

14Section 1002(d). 

15 Section 406(a) (b). 

16 The Civil Aeronautics Act of 1938 defines 
“overseas air transportation” and “foreign air 
transportation” in § 1 (21) as “... the carriage 
by aircraft of persons or property as a com- 
mon carrier for compensation or hire or the 
carriage of mail by aircraft, in commerce be- 
tween, respectively— 

(b) a place in any state of the United States, 
or the District of Columbia, and any place in 
a territory or possession of the United States; 
or between a place in a territory or possession 
of the United States and a place in any other 
Po anid or possession of the United States, 
an 


(c) a place in the United States and any 
place outside thereof, whether such commerce 
moves wholly by aircraft or partly by aircraft 
and partly by other forms of transportation.” 


17 Section 6(b) and (c) of the Air Com- 
merce Act of 1926, as amended by § 1107(i) 
a (5) of the Civil Aeronautics Act of 


18 This restriction is found in the last sen- 
tence of subsection (c) of § 6 of the Air 
Commerce Act of 1926, as amended, which 
reads: “No foreign aircraft shall engage in 
air commerce otherwise than between any 
state, territory, or possession of the United 
States (including the Philippine Islands), or 
the District of Columbia, and a foreign coun- 


Pe. Section 604 (a) of the Civil Aeronautics 

ct. 

Pa Section 604 (b) of the Civil Aeronautics 
ct. 

Pov Section 401 (a) of the Civil Aeronautics 
ct. 

Pe Section 401 (e) of the Civil Aeronautics 
ct 
28 Section 401 (b) and (c) of the Civil Aero- 

nautics Act. 
24 Section 801 of the Civil Aeronautics Act. 
25 Section 801 (last sentence) of the Civil 

Aeronautics Act. 
26 Section 402 of the Civil Aeronautics Act. 
27 Section 402(c) of the Civil Aeronautics 
ct. 

Pe Section 402 (b) of the Civil Aeronautics 
ct. 

Pe Section 402 (f£) of the Civil Aeronautics 
ct. 

Ps Section 402 (£) of the Civil Aeronautics 
ct. 

Pig Section 402 (g) of the Civil Aeronautics 
ct. 
81 Section 801 of the Civil Aeronautics Act. 
82 Cf. §§ 402 (g) and 401 (h) of the Civil 

Aeronautics Act. 
83 45 Statutes at Large 248. 

pe By § 1107 (k) of the Civil Aeronautics 
ct. 


Me Section 405 (b) of the Civil Aeronautics 
ct. 

86 Section 401 (m) of the Civil Aeronautics 
Act. 

87 Section 405 (g) of the Civil Aeronautics 
Act. 


88 Section 406 (a) and (b) of the Civil 
Aeronautics Act. 

89 Section 405 (d) and (e) of the Civil Aero- 
nautics Act. 

40 Sections 2, 301, 401 (f£), 406 (b), 1102 (e). 


The concluding article in this series will appear in 
the next issue of Pusiic UTILities ForTNIGHTLY. 
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What Will Congress Do Now 
About the IT'VA? 


On April 3, 1939, there were released in Washington the majority and 
minority reports of the Joint Congressional Committee Investigating the 
Tennessee Valley Authority. Following the publication of these texts, various 
attempts have been made in the press to evaluate the significance of the 
committee’s work in terms of public interest, in terms of political interest, 
and in terms of publicly and privately owned utility interest. This article takes 
a different approach. Instead of confining interpretations to the past conduct 
of TVA, the author uses the committee reports as a pair of spectacles and 
looks toward the future. What will Congress do now about the TVA? 


By FRANCIS X. WELCH 


COMPARISON of the majority and 
A. minority reports of the Joint 
Congressional Committee In- 
vestigating the TVA, on their face 
value, is not likely to produce very 
definite conclusions either about the 
work of the TVA or of the committee 
which studied it. One need only look 
at the signatures to both versions to 
see that the committee divided up along 
party lines—with the exception of the 
Independent Republican Senator Fraz- 
ier who went over to the majority. To 
the skeptical observer this means that 
both reports were drafted with a politi- 
cal flavor. 

That statement is made with all due 
respect for the sincerity and convic- 
tions of the congressional members 
who signed their names to both docu- 
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ments. Politically flavored reports must 
be expected from bipartisan commit- 
tees directed to study matters of politi- 
cal controversy. And TVA has beena 
veritable breeding ground for political 
controversy. 

As realistic Americans, we must ex- 
pect these results. This does not mean 
that such political documents are value- 
less. On the contrary, in order to obtain 
the maximum value by way of infor- 
mation and by way of judging the 
future for TVA, one must look behind 
the written word, compare one version 
of the report with the other, check the 
result against the record of the testi- 
mony taken by the committee, and draw 
freely on a background knowledge of 
Washington trends. This sounds like a 
large order and it is. But if it is done 
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well enough, the result will be TVA’s 
own horoscope and after all that is 
more important from all points of view 
than a mere tallying of the score made 
by one side against the other. 

In the beginning we must realize 
that the joint committee which inves- 
tigated the TVA was set up by the 
75th Congress. That was before the 
nation’s voters indicated their conserv- 
ative trend at the elections last No- 
vember. The proportions of the com- 
mittee were three Democrats to two 
Republicans in the delegations from 
both houses of Congress. Republican 
gains in the new 76th Congress are not 
so extensive as to render this ratio out 
of line. 

This fact is mentioned, however, as 
suggesting that if the same committee 
were set up by the present 76th Con- 
egress (in view of what happened 
lat November), it might have been 
weighted a little more toward the con- 
servative side. As it turned out, Sena- 
tor Brown, a Democratic member who 
had a reputation of being rather pro- 
TVA and anti-utility, was defeated. 
His place was taken by Senator Mead 
of New York, who moved up from the 
House, leaving a vacancy in the House 
delegation on the committee which was 
never filled. One other Democratic 
casualty last November, Representative 
Driver of Arkansas, was replaced by 
Representative Barden of North Caro- 
lina. 


S° much for the politics of the situa- 
tion. Press articles about the com- 
mittee’s work have pointed to the in- 
escapable conclusion that the majority 
report “whitewashed” TVA. That was 
tobe expected. It has also been pointed 
out that the minority labored with 
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equal industry to “crucify” the TVA. 
That, also, was to be expected. What 
a disinterested observer has to do, if 
he would arrive at a fair conclusion, is 
to drain off the obvious partisan con- 
tent, determine which charges made by 
the respective sides really “stick,” and 
strike a balance. 

To do this, it is important to give 
primary consideration to the “recom- 
mendations” rather than the “find- 
ings.” This is because a congressional 
committeeman will “find’’ just about 
what he starts out to discover. But 
when it comes to signing his name to a 
recommendation for positive legisla- 
tive action, he is likely to be more cir- 
cumspect. 

In the process, we find that one basic 
difference between the majority and 
minority reports emerges. It is essen- 
tially a difference in the philosophy of 
government—a difference which goes 
back to Thomas Jefferson and beyond 
him. It is the difference between what 
might be called, for want of a better 
name, bureaucratic imperialism on the 
one hand and bureaucratic discipline on 
the other. There is something to be 
said on both sides. The reader can take 
his choice with confidence that there is 
much in the report to support either 
position. 


| us take the case for imperialism 
first. When the government sets 
up a semi-autonomous corporation, 
such as TVA, and sends it forth to ac- 
complish a number of general objec- 
tives, the seed of imperialism is sown. 
It is bound to grow as sure as the 
directors of the new corporation are 
ambitious and industrious human 
beings. It is only natural that the new 
corporation wants to move towards its 
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objectives in its own way and does not 
welcome restriction from Washington 
or from any place else. It resists taxa- 
tion and Federal or local regulation just 
as a private corporation under similar 
circumstances would seek to expand its 
activities with the least interference 
from the outside. 

And so it is not surprising that 
there came a day when the TVA found 
the preauditing restrictions of the 
Comptroller General’s office at Wash- 
ington irksome. It felt that the Comp- 
troller General did not understand 
the problems of the TVA; that 
he was wrong in applying to a govern- 
ment corporation (which is supposed 
to be elastic) fiscal red tape designed 
by statute for purely governmental de- 
partments. The majority opinion 
agreed with the TVA on this point and 
stated in its summary: 


The committee concludes that the Gen- 
eral Accounting Office procedures are un- 
suitable for the examination of the Author- 
ity’s operations. The Comptroller General’s 
procedures deal mainly with conformity to 
the forms of law. He has neither facilities 
nor personnel competent to conduct the audit 
required by the act. 

The committee recommends that the ac- 
counts of the Authority be audited by a 
private auditing firm responsible to Con- 
gress and selected annually by a joint con- 
gressional committee; and that the Tennes- 
see Valley Authority Act he amended ac- 
cordingly. Such an audit would be made 
promptly at the close of each fiscal year by 
experts possessed of a knowledge of current 
business methods, with emphasis not on in- 
dividual transactions, but on practices and 
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procedures calculated to improve economy 
and efficiency. A similar audit is now used 
in the case of the Reconstruction Finance 
Corporation, the Inland Waterways Cor. 
poration, and the Panama railroad. 


; irene compels one to admit that 
there was some basis for this atti- 
tude of the TVA. Probably the Comp- 
troller General, sitting hundreds of 
miles away from the scene of TVA’s 
intricate operations, did not and could 
not possibly understand the need for in- 
formal financial procedure and the cut- 
ting of red tape. Doubtless, more 
authority for the TVA in this respect 
would result in economy and efficiency. 
But if TVA were thus allowed greater 
control of its own finances, it would be 
but the first step towards more and 
more local autonomy in other respects. 
It would give rise to the inevitable de- 
sire to become an empire in its own 
right and to expand and develop like the 
old government chartered corporations, 
such as the Dutch East India Company 
and the Hudson Bay Company. 

The minority report conceived that 
public interest would not be served by 
this development of a quasi autono- 
mous satrapy in the Tennessee valley 
and existing within the framework of 
the Federal government. It feared 
that TVA, if given its own head, might 
possibly, with the best intention in the 
world, branch off into lines which 
would parallel and duplicate, if not 


“WHEN the government sets up a semi-autonomous cor- 
poration, such as TVA, and sends it forth to accomplish a 
number of general objectives, the seed of imperialism is 
sown. It is bound to grow as sure as the directors of the new 
corporation are ambitious and industrious human beings. It 
is only natural that the new corporation wants to move 
towards its objectives in its own way and does not welcome 
restriction from Washington or from any place else.” 
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actually conflict with, activities of 
other regular departments of the Fed- 
eral government. 


[= minority felt that there was 
need for disciplinary checks, even 
at the expense of red tape, to guard 
against a confused jungle growth of 
bureaucracy which might well become 
much more expensive. The minority’s 
attitude on this salient point of the en- 
tire report is best summed up in its 
drastic recommendation for reorganiz- 
ing the TVA. The minority report 
states : 

We recommend a complete reorgan- 
ization of the functions of the TVA, 
as follows : 


1, All agricultural activities should be 
transferred to the Department of Agricul- 
ture. This department is well equipped to 
carry on the work. Indeed, the Department 
of Agriculture already has an adequate 


nitrogen laboratory at Washington and has 
carried on experiments with —— 


There is no need to try to build up a new 
regional Department of Agriculture in the 
Tennessee valley. To return these agricul- 
tural functions of the Department of Agri- 
culture where they belong would avoid 
duplication and waste and result in very 
material economy in operation, without loss 
of efficiency. 

2. The whole function of river control, 
including the construction and operation of 
dams, navigation, and flood control, together 
with the generation of power at the dams 
and the tie lines between the different dams, 
should be turned over to the War Depart- 
ment. The War Department is_ fully 
equipped to carry on this work. It has able 
engineers and administrators. It should have 
the clear right to employ civilian engineers 
and to pay them adequate salaries. It al- 
ready has complete control of the Missis- 
sippi river. It now controls the operation of 
the locks in the dams and navigation gen- 
erally on the Tennessee river. While we be- 
lieve the phosphate plant and the nitrate 
plants should be turned over to the Depart- 
ment of Agriculture, when engaged in the 
manufacture of fertilizer, yet we believe 
these plants should be turned over to the 
War Department on the order of the Presi- 
dent if, and when, it might be necessary in 
time of war. This is to the end that our na- 
tional defense will be served to the utmost 


by the facilities now controlled by the TVA. 

Turning these functions over to the War 

Department will not in the least affect effi- 

ciency and will result in great economy and 

in large savings to the government. 

A third recommendation of the mi- 
nority goes on to advocate that the 
handling of government-produced 
power from the bus bar to the con- 
sumer should be retained and operated 
by the TVA under a board of five 
directors, subject to Federal and local 
regulation and taxation in substan- 
tially the same manner as private utili- 
ties under similar circumstances. A 
fourth recommendation would turn the 
other “numerous and varied functions 
now being performed by the TVA” 
over to appropriate government agen- 
cies now in existence. 


A” there you have two opposite 
viewpoints on what this writer 
regards as the outstanding principle in- 
volved in the entire TVA investigation. 
What will come of it? Will Congress 
follow the lead of the majority and 
abolish the Comptroller General’s pre- 
auditing powers over the TVA? Have 
the more sensational proposals of the 
minority any chance of congressional 
approval ? 

As far as the present session of Con- 
gress is concerned, probably neither 
side will prevail. As a practical matter, 
this should not bother TVA with re- 
spect to the Comptroller General’s 
office, since that office is now filled by 
former Senator Brown, who has 
shown himself to be a sympathetic 
friend of the TVA. However, over a 
long range and in view of the direction 
the political tides are now flowing, the 
minority proposals are due to get some 
earnest consideration. 

Already, there have been introduced 
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Local Tax Losses 


“... there have been introduced in the 76th Congress bills which would 
require the TVA to bear a more proportionate share of the local tax 
losses in the Tennessee valley area as a result of encroachments of 
government ownership. This is a small beginning but it ts a straw in 
the wind. There is unmistakable evidence even in the stalwart Demo- 
cratic states of Tennessee, Alabama, and Georgia that local authori- 
ties are alarmed over the loss of tax revenues previously obtained from 
private utility sources.” 





in the 76th Congress bills which would 
require the TVA to bear a more pro- 
portionate share of the local tax losses 
in the Tennessee valley area as a re- 
sult of encroachments of government 
ownership. This is a small beginning 
but it is a straw in the wind. There is 
unmistakable evidence even in the 
stalwart Democratic states of Ten- 
nessee, Alabama, and Georgia that 
local authorities are alarmed over the 
loss of tax revenues previously ob- 
tained from private utility sources. In 
Georgia a state law to correct the situa- 
tion has actually been enacted. Even the 
father of the TVA, Senator Norris of 
Nebraska, has become uneasy over this 
tax rebellion and is seeing what he can 
do to alleviate the situation by way of 
increasing TVA _ contributions by 
methods short of outright taxation of 
TVA. This attitude seems to be: Mil- 
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lions in lieu of taxes but not one cent 
in the form of taxes. 

Yet it seems inevitable that TVA 
will sooner or later have to assume the 
unwilling role of a taxpayer. The next 
step after that will be an attempt to 
place TVA under local regulation. 
Whether the other more serious pro- 
posals of the minority report to carve 
TVA into a number of parts and throw 
them to the other existing government 
agencies will prevail would seem to de- 
pend largely on the political fortunes of 
the future. If the Republican party 
commits itself to this position on the 
TVA front (and the signatures of the 
Republican members on the minority 
report are an indication in that direc- 
tion), it is not unreasonable to expect 
that a Republican victory in 1940 will 
mean a TVA dissection upon a con- 
gressional operating table in 1941. 





WHAT WILL CONGRESS DO NOW ABOUT THE TVA? 


Fea indication that the com- 
mittee majority is still inclined to 
approve TVA’s ambitions for self- 
government and unchecked develop- 
ment is seen in its conclusions about 
regional planning. The majority con- 
cedes that progress in regional planning 
will be slow, but intimates that it will 
be most satisfactorily accomplished by 
cutting disciplinary ties from Wash- 
ington. The majority opinion states: 
Regional planning is largely new in the 
United States. Our cultural patterns are too 
tough to yield to regimentation. The Au- 
thority has recognized that planning can but 
suggest, and that any development in the 
future, as it has been in the past, will be in 
the hands of the local communities. The 
presence of this regional planning agency, 
decentralized from Washington, has stimu- 


lated the desire to solve the problems of 
the region. 


Economists have long found fault 
with the arbitrary restrictions imposed 
by our state lines, which were estab- 
lished decades ago on the basis of 
political necessity. Because these state 
lines do not follow natural watersheds 
or river basins, it is apparent that 
orderly and coordinated development 
of an entire regional area, such as the 
Tennessee valley, for purposes of navi- 
gation, flood and erosion control, and 
natural conservation, calls for an agen- 
cy which can freely pass over state 
lines. It was with this idea in mind that 
the operating field of the TVA was 
super-imposed upon the entire Tennes- 
see valley area, regardless of state lines. 

But there is also the danger that re- 
gional planning, so-called, can develop 
to the point where it conflicts with 
those matters which are essentially the 
functions of the state and local com- 
munities. This is seen in TVA’s diffi- 
culties over local taxation and regula- 
tion, 
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I other words, it is one thing to plan 
the navigation and flood control 
features of an entire watershed. In- 
deed, that is the only sensible course to 
take. It is quite another matter for the 
planning agency to disrupt essential 
functions of local governments 
through the invasion of the local 
sovereign powers of regulation and 
taxation. Since the Federal govern- 
ment cannot either constitutionally or 
with the approval of the people obliter- 
ate or subordinate state and local gov- 
ernments, it must devise a means for 
making such regional planning agen- 
cies as TVA stay within the confines of 
purely planning activities. The only 
way to insure that TVA thus renders 
to planning the things that belong to 
planning and to local governments the 
things which belong to local govern- 
ments is to insist on some system of 
policing the set-up from Washington. 
On this point the minority view is best 
reflected in the following passage from 
the special dissenting opinion of Re- 
publican Representative Thomas A. 
Jenkins of Ohio: 


The TVA with all its property, with its 
wide operation, extends from the mountains 
of North Carolina to the Mississippi river. 
It touches seven states. It is more powerful 
financially than any of the states in which 
it operates because it has the backing of the 
Federal Treasury. It is more powerful 
politically than any of the seven states in 
which it operates because it knows no state 
bounds and its managing officials are not 
subject to the wholesome regulation which 
the people have through the ballot boxes. It 
is dangerous, in that it seeks to release itself 
from amenability to state taxes and many 
other state regulations. This gigantic in- 
strumentality must be held in due bounds 
if it is to be a blessing to the people. If 
allowed to stalk across that wide expanse 
of territory unrestricted and uncontrolled, 
it will surely prove a calamity. 


Next in importance to this great 
fundamental issue of whether TVA is 
to have more local authority or less, 
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there arises for our consideration the 
controversial “yardstick” issue. This 
is less important from the public point 
of view because it principally affects 
TVA’s relationship with and effect 
upon the privately owned and operated 
electric light industry. But by the 
same token, the yardstick issue is most 
important to the utility industry con- 
cerned. 


W HEN one has given unbiased con- 
sideration to the testimony at the 
congressional inquiry, it is hard to 
believe that the majority’s view of the 
yardstick is either sound or realistic. 
The testimony clearly indicated that 
TVA operations are subsidized in nu- 
merous ways by the very virtue of the 
governmental status of the Authority. 
This subsidy is unavoidable from the 
very nature of the TVA set-up. It does 
not reflect upon the integrity of the 
TVA directorship that it enjoys these 
advantages, but it does vitiate the 
theory that TVA operations can be 
made a fair measuring rod for private 
operations which do not have and never 
can have similar advantages. 

The report of the majority does not 
attempt to explain these advantages. 
It merely minimizes them as being 
negligible (only “a mill or two”) with 
respect to TVA’s operations and 
ignores them with respect to municipal 
distribution under TVA. The report 
states on this point: 
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The committee, after carefully consider. 
ing the wealth of evidence on this subject, 
concludes that “by cost charges and account. 
ing methods applicable to private industry, 
the electric rates of the Authority provide 
a legitimate, honest yardstick of equitable 
rates of private industry” (resolution, § 2 


g)). 

The yardstick is in the distribution of 
power by the municipalities and codpera- 
tives, not in the internal operations of the 
Authority itself. 

Power costs to municipalities and codp- 
eratives, under the Authority wholesale rate, 
have been averaging 54 mills per kilowatt 
hour. The evidence, much of which was pre- 
sented by the companies’ witnesses, shows 
that their costs for wholesale power (in- 
cluding a profit) are fairly comparable to 
the Authority’s wholesale rates, and are not 
being undercut by the Authority. A mill or 
two in power supply costs, one way or the 
other, does not begin to account for the 
differences between the retail rates of the 
municipalities and codperatives, under their 
contracts with the Authority, and private 
company retail rates. 

With regard to the Authority distributors 
the committee concludes that their success 
is due to the adoption of a dynamic policy 
by the Authority, as contemplated by the 
act, of mass production and mass sales under 
drastically reduced rates, which is opposed 
to the static high-rate policy of the private 
power industry. 


HE majority went on to state that | 


both municipals and cooperatives 
keep their books in accordance with 
Federal Power Commission accounting 
classifications—a rather doubtful con- 
clusion which is not supported by very 
positive testimony in the record. The 
minority view of the yardstick issue is 
rather severe. It states: 
... we find that the attempts of the TVA 
to establish what it calls a “yardstick,” either 


for wholesale or retail prices for electric 
power, are wholly futile. The representa- 


“. .. it ts one thing to plan the navigation and flood control 
features of an entire watershed. Indeed, that is the only sen- 
sible course to take. It is quite another matter for the plan- 
ning agency to disrupt essential functions of local govern- 
ments through the invasion of the local sovereign powers of 


regulation and taxation.” 
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tions made by the TVA that the retail rates 
fixed by it to be paid by consumers in mu- 
nicipalities and coGperatives which use TVA 

wer constitute a “yardstick” for measur- 
ing the rates of private utilities are wholly 
false and the propaganda put out by the 
TVA to the effect that it is in fact establish- 
ing such a “yardstick” is a very grave mis- 
representation. It misleads the public. In the 
end, when the truth is known, it will hurt 
the cause of public power. It is our conclu- 
sion that in the TVA there can be no such 
thing as a “yardstick” by which the con- 
sumer rates of private power, even in the 
Tennessee area, and much less in other parts 
of the country, may be measured. At best the 
TVA rates, if they were right, might be 
compared with the rates charged by other 
government projects. The word “yardstick” 
should be stricken once and for all from the 
TVA vocabulary. 


There is some support for the ma- 
jority’s view that the so-called “dy- 
namic” rate policy of TVA resulted in 
lower rates. It has always been known 
with respect to electric power that in- 
creased consumption under favorable 
load conditions could result in an 
astonishingly low rate for the unit of 
power ‘consumed. It is also true that 
TVA, backed by the resources of the 
Treasury and restrained by few, if any, 
of the inhibitions of private manage- 
ment, could take greater risks in this 
direction by cutting rates in anticipa- 
tion of increased volume consumption. 

Some private utility companies had 
already taken steps in that direction 
before TVA operations were begun. 
The record of decreasing electric rates 
on a national scale for the last decade 
and more does not coincide with the 
brusque generality that the private 
utility industry as a whole has been 
committed to a “static” rate policy. For 
that matter, not only electric rates, but 
gas and telephone rates, have been 
tumbling throughout the nation during 
the last six years, often in sharp dis- 
tinction to rising prices of other com- 
modities. Whatever the cause of these 
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reductions, the results do not indicate 
a static rate policy. 


O NCE more the question arises: 

What will Congress do about the 
“yardstick” ? And once more the an- 
swer seems to be: Nothing, for the 
present. Eventually, the TVA yard- 
stick as such is likely to drop out of 
existence. It has already become widely 
discredited ; few students of utility rate 
economics take it very seriously any 
more. Of course, TVA rates will prob- 
ably show up in the various lists of 
comparative rate statistics, such as 
those periodically released by the Fed- 
eral Power Commission. But that is 
quite a different matter. The Federal 
Power Commission releases such com- 
parative rate data only for what it is 
worth and without any observations as 
to which rate level should be the yard- 
stick and which rates should be meas- 
ured. 

Therefore, even though Congress 
never does anything about yardsticks, 
it is not unlikely that TVA rates, in 
years to come, will be accepted on their 
own face value and without any im- 
plication that they are supposed to 
measure the fairness of utility rates in 
any other section. After all, TVA was 
never directed by Congress to set up a 
yardstick. There is no mention of any 
such idea in the entire TVA Act or in 
subsequent amendments. The whole 
yardstick idea was born and largely de- 
veloped as political campaign material 
and is entitled to about as much serious 
consideration as other campaign argu- 
ments made during the same period. 

On the question of personalities in- 
volved in the TVA controversy, the 
considerable attention given to the 
matter in the joint congressional com- 
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mittee reports seems more elaborate pect of TVA affairs which the majority 
than warranted. Dr. A. E. Morgan, failed to weigh in its report. This was 
former chairman of the TVA, whose _ the sudden switch in TVA policy with 
disputes with his fellow directors respect to purchasing privately owned 
brought about the entire investigation, facilities. As a result of this switch, 
is conceded by the majority to be an TVA became a reasonable purchaser sak 
honest and able engineer who brought instead of a threatening duplicator of phi 
the difficult TVA construction pro- private facilities. The recent $80,000- ie 
gram through a brilliant period of de- 000 deal between TVA and Common- pi 
velopment. He was found, however, wealth & Southern soon followed. desi 
by the majority to be an ineffective ad- Why this change of heart occurred, im 
ministrator whose needless quarrels or why TVA should have assumed in Sa 
with his colleagues undermined the the beginning an attitude of threater- Cor 
efficiency of the entire TVA policy. ing to embark ona program of ruthless eal 
The minority report sustained the and wasteful duplication of facilities, pie 
Morgan charges, generally speaking. is not explained. oii 
These differences of opinion over As for the future, we may assume noi 
personalities cannot be resolved with- that TVA will continue its more rea- pe 
out arbitrarily siding with one groupor sonable line of negotiations. And it is § ~ 4 
the other. As far as TVA’s future is also reassuring to the private utility sii 
concerned, it probably won’t make industry to note in the majority report sist 
much difference which side is right or _ that “the Authority cannot expand be- the 
which side is wrong. Unless Dr. A. E. yond its present service area and meet oe 
Morgan succeeds in his litigation to the growth in load after its rates have en 
contest the validity of his ouster as been placed in effect throughout the du 
chairman (which is regarded as un- newly acquired territory.” ne 
likely by legal observers), the TVA As to the charges made by the mi- tic 
will continue, at least until the end of nority that the committee did not press ae 
1940, without much change in policy. _ its investigation far enough, it is com- , 
mon Washington gossip that a further 
.. gre of change in policy, how- investigation of TVA would have cut 
ever, brings up one important as- both ways. As the minority report , 
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siggests, further investigation into 
TVA activities, discouraged by Com- 
mittee Counsel Biddle, might have 
brought out material more discrediting 
tothe government agency. Conversely, 
government ownership zealots were 
itching to turn the investigation into 
an encore of the long utility investiga- 
tion of the Federal Trade Commission 
with respect to alleged utility propa- 
ganda activities. 


te omission, however, is to be re- 
gretted byall who are sincerely in- 
terested in seeing the Federal govern- 
ment develop a comprehensive national 
policy with respect to projects such as 
TVA; that is, an examination of the 
economic desirability of hydro-power 
projects in general. There is growing 
criticism, especially from respected en- 
gineering sources, that hydro develop- 
ment is economically wasteful and un- 
desirable as compared with modern im- 
proved steam generating processes. 
Perhaps the committee did not feel that 
Congress had instructed it to pursue 
such a broad objective. But looking 
to the future, the very failure of the 
committee to bring forth light on this 
point is likely to stimulate congres- 
sional curiosity. 

Again, there is the failure of the 
committee to consider the need for con- 
sistency and codrdination as between 
the policies of various Federal power 
projects. The committee’s own chief 
engineer, T. A. Panter (who died 
shortly before the final reports were re- 
leased), made the following observa- 
tions about this problem in his special 
engineering report (pages 4, 5): 

_ Government policy in the development of 

its numerous hydroelectric projects has par- 

ticularly stressed the features of social and 


economic welfare; that is, the greatest good 
for the greatest number; yet a study of the 
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present situation, including projects already 
in operation and those under construction, 
presents an extremely interesting and puz- 
zling aspect with reference to the method 
used in the determination of the cost of 
power... 

It would, therefore, appear that to date 
there is a wide variation in policy between 
governmental agencies controlling such 
projects as to the method of power-cost de- 
termination. This condition if permitted to 
continue, unless carefully guided, is in dan- 
ger of disturbing the industrial balance in 
the various sections of the United States 
which is so vital in the social and economic 
welfare of our people. 


Disturbing as this picture appears, 
the committee chose to ignore it in its 
reports. But such action can mean no 
more than postponement. It is a job 
that Congress will be compelled to 
tackle, and this writer’s guess is that by 
1941 this situation will get critical 
enough to demand the immediate atten- 
tion of Congress. 


| aan the majority report fails 


to get very excited about TVA’s 
threat to private industry. Perhaps this 
is because the recent Commonwealth 
& Southern and Memphis deals with 
TVA eliminated the more serious 
points of friction (in the opinion of 
the majority). One cannot help but 
feel, however, that the minority report, 
calling for a decisive declaration of na- 
tional policy, will get some attention 

from Congress in the future. 
Congress has already shown its tem- 
per on this general subject by its atti- 
tude on PWA loans and grants for 
competitive municipal plants. And as 
the political pendulum swings to the 
right on Capitol Hill, it is not unrea- 
sonable to expect that the 77th Con- 
gress will delay no longer to answer this 
challenge for a declaration of national 
policy. And when that declaration 
comes, it is quite likely that private in- 
vestment will receive more protection. 
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What a Utility Executive 
Might Say 


Suggested outline of a public relations speech 
for the consideration of high company officials 


By RALPH 


uTHOR’s NoteE:—From time to time the 
writer has urged upon utility executives a 
more active exercise of public leadership. He 
has also suggested that timely appearances be- 
fore public gatherings presented one method 
by which such leadership might be established. 
He has been asked just what sort of speech 
he thinks a utility leader should make in order 
to create the desired impression. The material 
that follows represents an experimental presen- 
tation of the form such an address might take. 
The situation imagined is that of a major 
executive of a regional electric power company 
speaking before a civic group in a county-seat 
town within his organization’s service area. 
The references to the power company, to the 
territory, and to the region’s problems are all 
imaginary and are intended ta serve only as 
sketchy illustrations of the kind of topics such 
a talk might cover. 


ADIES and gentlemen: I have just 

[* been introduced to you as the 

president of the Central Coast 
Power Corporation. 

When a man appears before any 
gathering it is customary to identify 
him to his audience by some mention of 
his business or professional activities. 
Frequently the use of such an identi- 
fication tag is of passing interest only 
and bears little relation to the content 
of his remarks. 
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But on this occasion, the most per- 
tinent words employed by your chair- 
man were those which linked me to the 
Central Coast Power Corporation. 

I am here because I feel that, as a 
responsible executive of the Central 
Coast organization, I have a definite 
obligation to the people of this com- 
munity. The electric current which 
lights your homes, drives your refrig- 
erator motors, heats your toasters, and 
moves a considerable proportion of 
your industrial machinery comes to you 
over the wires of our company. Ours 
is the name which appears on your elec- 
tric bills, ours the generators which, 
from a great plant 60 miles from 
here, produce this tremendous force 
which you use so extensively. 

Few influences are more completely 
woven into the pattern of modern liv- 
ing than this controlled energy we call 
electricity. Home life, business meth- 
ods, and industrial practices are geared 
to a system which presumes the con- 
stant availability of electric power. 
Were this force to be suddenly abol- 
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shed, the effect would be catastrophic. 
Our great cities would degenerate into 
piles of lifeless stone and steel—large- 
ly unusable; millions of homes would 
have to be replanned and rebuilt ; acres 
of factory machinery would stand idle, 
awaiting the slow installation of other 
types of power-producing equipment. 


MM‘ lived for thousands of years 
without the aid of electricity. 
He could reéstablish his economic and 
social existence on a basis which did 
not contemplate the utilization of elec- 
tric energy. But you can easily visual- 
ize the rigorous hardships and the 
losses in money, goods, time, and 
energy which such a revision in living 
processes would entail. 

A force which can exercise this kind 
of influence on a whole nation and on 
the whole society of civilized nations 
isa force which man must understand, 
appraise, and master, lest it master him. 
The danger we all face lies in our 
failure to appreciate the exact nature 
of the obligations which membership 
ina utility civilization entails. 

I say we advisedly. 

The danger to you—as individual 
members of this civilization—lies in a 
tendency to assume that the facilities 
provided by your utility services are 
natural adjuncts to your way of living. 
You are apt to forget that these con- 
veniences which you take so completely 
for granted are made available only be- 
cause a vast and complicated array of 
physical, scientific, and economic re- 
sources have been fused into a func- 
tioning organism. 

The danger to us—as business men 
engaged in the maintenance of this par- 
ticular organism—lies in our unfor- 
tunate tendency to think of the public 
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utility as but another type of business 
enterprise. We are apt to forget that 
we have stepped into a sea of responsi- 
bilities far wider and far deeper than 
those which surround other types of 
commercial and industrial activity. 


A’ I see it, there is only one way in 
which both these dangers may be 
averted. That is through the establish- 
ment of a channel whereby we may all 
work together towards a more com- 
plete understanding of this new world 
we have been so busily creating. 

The first step in the achievement of 
such an objective must take the form 
of an establishment of understanding 
between the operators of any given 
utility system and the particular people 
which that system serves. We all tend 
to form our opinions on far-reaching 
questions out of our own experiences. 
When I talk about the public and its 
attitude towards electric power I am 
drawing upon my experience with the 
people who live and work in our service 
area. When you express a view con- 
cerning the production and distribution 
of electric power you are drawing upon 
your experience with the Central Coast 
Power Corporation and its representa- 
tives. 

My purpose in coming here could 
easily be branded a purely selfish one. 
I do, most sincerely, want you to think 
well of the Central Coast Power Cor- 
poration. But I seek a good will based 
upon a thorough knowledge of what 
this company is and what it stands for. 

The Central Coast Power Corpora- 
tion is a company owned by several 
thousand stockholders and is engaged 
in the business of providing electric 
energy within an area of some fifteen 
thousand square miles. Its power lines 
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spread over nineteen counties and serve 
two hundred communities, ranging 
from villages of three or four hundred 
to cities of several hundred thousand 
population, as well as many of the rural 
sections in between. This service is 
made possible by five hundred miles of 
superpower transmission lines spread- 
ing out from three master generating 
plants, plus another thousand miles of 
secondary cross-country lines. 


HE whole enterprise represents an 

activity of private capital. This co- 
ordinated and integrated system exists 
because a group of people put up the 
money with which plants could be built, 
wires could be thrown across the coun- 
tryside, and equipment could be in- 
stalled. 

Perhaps, in due course, and as the in- 
fluence of electric power upon our way 
of living became increasingly appar- 
ent, the people of the region, acting as 
a whole through the instrumentality of 
government, might eventually have 
created the same system under public 
authority. But the fact remains that at 
the time when engineering technique 
made superpower systems possible, pri- 
vate capital was ready to transform the 
possibility into a reality—and did so. 

As a private enterprise, the Central 
Coast Power Corporation is motivated 


by the same impulses that have always 
motivated business undertakings, It 
seeks to make a financial profit out of 
its operations. 

I am not ashamed of this fact. Nor 
would I gloss over the accompanying 
fact that it is my personal responsibility 
to contribute my share of the kind of 
management which will result in such 
financial profit. 

I want the operations of our com- 
pany to show a profit. But I do not 
want a profit secured at the expense of 
our region’s welfare. I want an earned 
profit—a profit that will stand as a 
token of the contribution we are mak- 
ing towards the establishment within 
our service area of a group of com- 
munities which are realizing the full 
social and economic benefits of an elec- 
tric-powered way of life. 


ee NG the last few years our exec- 
utive staff has devoted an ever- 
increasing proportion of its time toa 
study of these nineteen counties that 
receive Central Coast service. We have 
been trying to understand the region 
as a region—to find out the general 
characteristics that identify its people, 
to estimate the influences that have 
shaped its commercial, agricultural, 
and industrial activities. We have 
wanted to know its handicaps ; we have 


& 


“Home life, business methods, and industrial practices are 
geared toa system which presumes the constant availability 
of electric power. Were this force to be suddenly abolished, 
the effect would be catastrophic. Our great cities would de- 
generate into piles of lifeless stone and steel—largely un- 
usable; millions of homes would have to be replanned and 
rebuilt ; acres of factory machinery would stand idle, await- 
ing the slow installation of other types of power-producing 
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sought to explore its opportunities. 

In similar fashion, we have en- 
deavored to study the various com- 
munities within the region—to evalu- 
ate the place each occupies in the com- 
position of the whole, to become famil- 
iar with local as well as general condi- 
tions and problems. 

Our manager here naturally stands 
as an ambassador from us to you. He 
sands for the company and its ways 
—good or bad. Upon his shoulders 
rests much of the responsibility for 
what you think of us. 

But he also functions as your am- 
bassador to us. And in that capacity 
he is listened to attentively. We look to 
him not only for reports on current 
consumption, moneys collected, and re- 
pair work done—we expect him to 
keep us equally well-informed concern- 
ing all matters affecting the well-being 
of your city and its surrounding coun- 
tryside, 

We read your local newspapers; we 
send field observers up and down city 
streets and country roads; we study the 
reports issued by state, county, and mu- 
nicipal departments ; we come ourselves 
to see your homes and stores and farms 
and factories. 

Why are we doing these things? 

Because we want to know every sec- 
tion of our service area so well that no 
decision concerning our business will 
be delayed because essential knowledge 
of this sort is lacking. 


Wes a major problem affecting 
your electric service arises, you 
have every right to demand an authori- 
tative solution in prompt order. It isn’t 
your fault that we have chosen to set 
up our executive offices in a city 75 
miles away. 
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Weare trying to knit our knowledge 
of each community so closely into the 
pattern of our business practice that 
physical distance from the main office 
will be the least important factor in ob- 
taining answers on local questions. 

This, in itself, is a sound reason for 
acquiring a detailed and comprehensive 
knowledge of the region. But we are 
looking beyond these obligations of 
the moment. We envision a broader 
objective. 

We want to stand ready to move for- 
ward with each section of our territory 
along the path which technological im- 
provement opens up for it. We want to 
see all the people who dwell within our 
sphere of business activity broadening 
their lives, bettering their economic 
conditions, and benefiting to the fullest 
degree by the great force which engi- 
neering science has placed at man’s 
command. 

We do not feel that we, in any sense, 
have been ordained to tell the people of 
this area “what they must do to be 
saved.” But we do feel that our re- 
sponsibility is such that we should 
place at the general public’s disposal 
such ideas as come to us from the stud- 
ies we have undertaken. 

These ideas fall into two groups. The 
first group has to do with the more ef- 
fective utilization of electric current in 
improving living and working condi- 
tions. The second has to do with the 
development of all the physical and 
human resources of the nineteen coun- 
ties along the paths best calculated to 
enhance the general welfare. 

These are not separate chains of 
thought. We believe that the region 
will prosper as it learns how to get the 
most out of electric power. But we also 
believe that it cannot get the most out 
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of electric power unless it is progress- 
ing in all phases of its social and 
economic life. 

But it will perhaps simplify our ap- 
proach if we consider the two groups of 
ideas as though a division did exist. 

Our thinking on the power prob- 
lems of the area is flowing along four 
channels. 


Rest we are thinking about rates. 
As you know, electric current rates 
are established by the public service 
commission following an elaborate 
presentation of pertinent data by the 
power company and other interested 
parties. As you have heard, there is 
considerable difference of opinion as 
to the bases on which rates shall be 
established. These debates hinge on in- 
volved interpretations of accounting 
practice, and, in view of the fact that I 
am no accountant, I am not going to 
run the risk of trying to expound them 
here. 

But I can tell you what we are try- 
ing to get at—in its simplest terms. We 
want the unit power rates for the 
various types of electric service to be- 
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come lower than they now are—and 
we are not waiting for the public serv- 
ice commission to tell us to lower them. 
We want lower rates because we believe 
that we can sell more electricity if we 
can bring it to you for less money. 
We are, therefore, subjecting our 
rate structures to a most ex- 
haustive examination — seeking form- 
ulae whereby, within sound economic 
limits, we can achieve this purpose. 


Grane, we are thinking about ways 
electricity can be more effectively 
employed on the farm. With the co- 
Operation of the state agricultural 
school, we have established three ex- 
perimental farms in different sections 
of the region (the one nearest you is 
20 miles north of here, in the next 
county). Some of our experiments are, 
frankly, highly impractical, but we 
would prefer to waste time on a foolish 
gadget rather than to take an attitude 
so conservative that we overlooked de- 
vices meriting consideration. We'll 
try anything once. 

As a result of this attitude, we are 
slowly opening up for the farmer a 


540 





WHAT A UTILITY EXECUTIVE MIGHT SAY 


whole new world of electrified ac- 
tivity, and are accumulating a depend- 
able list of recommendations which he 
can accept with confidence. 


Bb Jones. we are doing an active re- 
search job into the ways electric 
power can be applied in business and 
industry. We have set up a testing 
laboratory in one of our warehouses, 
and as each new commercial appliance 
and each new type of industrial ma- 
chinery comes on the market we set it 
up and put it through its paces. We 
check for ourselves the load it imposes 
on the power lines, the amount of cur- 
rent it consumes under varying condi- 
tions, the speed or degree of use at 
which it has maximum economic value. 

We want to be in a position to give 
honest advice to the business men of 
the area on all problems involving the 
application of electric power. We want 
to know just what demand each in- 
stallation will make on our system, so 
that the operation of the equipment 
may be undertaken without threat of a 
service breakdown. We are, in short, 
trying to help business use electricity 
to the economic advantage of the 
whole community. 


Co we are devoting constant 
research to the improvement of our 
present methods for meeting emergen- 
cies. Electric power frees man from 
many arduous tasks, but we must 
frankly face the fact that he purchases 
his freedom at the cost of self-suffi- 
ciency. If we say to the farmer 
“Throw away your hand pump—let a 
motor do the work,” we must do all 
within our power to keep that motor 
working ! ; 

Nature, from time to time, hurls 
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tremendous challenges at our man- 
made equipment. We cannot guarantee 
that these challenges will always be 
met with victory, but we are ever seek- 
ing ways and means whereby such 
blows may be parried and the resulting 
damage quickly repaired. 

I have not mentioned electricity in 
the home. We have been thinking 
about this for so long a time that our 
efforts in this direction are a pretty 
old story. You have seen our model 
homes, our demonstrations at fairs and 
exhibitions, our traveling electrical 
shows—you already know what we are 
trying to do. 

Turning from these purely electri- 
cal aspects of regional development, let 
us consider the more general factors in- 
volved. 

Here is a fine section of a state rich 
in trade and natural resources. It 
possesses good farm land; it contains 
a number of well-established business 
and manufacturing centers; it is 
peopled by a strong and hardy stock; it 
has good transportation facilities. But, 
with all these advantages, we all know 
that conditions here are not exactly 
perfect. 


Gone of our farms do not look so 
prosperous as they should; our 
towns and cities have had their share 
of unemployment problems ; a number 
of our smaller villages have shown a 
tendency to go to seed a bit; our two 
larger cities are not without blighted 
areas closely akin to the slums of the 
great metropolitan centers; certain 
areas have been sharply hit by re- 
curring floods. 

These conditions present problems 
of interest to every good citizen and 
they have been of great interest to us. 
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We haven’t found any hard and fast 
solutions, but in several instances our 
thinking has begun to crystallize. May 
I give you our views on two of them. 

Despite the fact that most of the 
Central Coast executives live in the 
city, we find that our primary interest 
lies in the economic welfare of the area 
as a whole—this means that we give 
first consideration to the agricultural 
situation and to the business life that 
goes on in the two hundred smaller 
towns and cities scattered through the 
nineteen counties. 

We have come to believe that the 
economic activity which will do most 
for both the smaller towns and the sur- 
rounding farming country lies in the 
establishment of local industries for 
the utilization of raw materials that 
can be grown on near-by farms. 

A number of canning and milk-pro- 
cessing plants are already scattered 
throughout the area. But we are look- 
ing beyond these obvious adjuncts to 
an agricultural community. We sug- 
gest that it would be good to see a 
whole chain of small factories scattered 
through the region, engaged in the 
small-scale business of making usable 
things out of farm-grown substances— 
plastics, for example, or vegetable oils, 
or any of the half-a-hundred products 
which modern science has learned to 
make out of things that grow. 

This is not an original idea with us, 
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but we feel that it is one particularly 
applicable to this section. We have 
gathered both technical and economic 
data on the subject and will gladly 
place the information we have at the 
disposal of anyone interested. 


HE other question on which we 

have quite definite views is that of 
flood control. We believe that one of 
the most pressing problems confront- 
ing this whole territory is that of per- 
manent and scientifically correct flood 
control. 

Fortunately, we have suffered no 
major catastrophes, but the state re- 
ports show that we are losing an ap- 
palling amount of good soil through 
erosion. And the floods of recent years, 
while not too disastrous in their effect 
on human lives, have certainly caused 
enough property damage to make us all 
stop, think, and act. 

Our researches indicate that the one 
essential step in any program for flood 
control means a return of trees to our 
hillsides, our river banks, and our 
headwater areas. Other steps may be 
taken by the authorities, but for last- 
ing correction we must each do our 
share in planting trees and persuading 
others to do so. 

Few people disagree, but human in- 
ertia is a tremendous obstacle to over- 
come. The Central Coast Power Cor- 
poration has already charged every 
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employee with the responsibility of 
spreading the reforestation gospel. 
May I urge each of you to devote 
your enthusiasm to the same cause. 
Go out among your farmer friends, 
persuade them to help, take some seed- 
lings out and plant them yourselves. 
Let us show that as residents of this 
region we have enough faith in its 
future to want to preserve it. 


bee is a subject on which I have a 
strong personal feeling. But I 
must not forget that I have taken my 
place here primarily as an executive of 
the Central Coast Power Corporation. 
It is in that capacity that I want to con- 
clude these remarks. 

I have been trying in this discussion 


to convey just two simple thoughts— 
first, that electric power is a force 
wielding an unmatched influence on 
modern living; and, second, that we, 
as stewards of that force, are conscious 
of the tremendous responsibility such 
stewardship entails. 

You will be the final judges of our 
capacity to discharge this responsi- 
bility. 

In talking to you, I have tried to be 
quite candid. I have neither denied 
nor glossed over the importance of the 
profit motive in the conduct of our 
business. But I have tried to show that 
the business man and the business cor- 
poration, in full pursuit of their legiti- 
mate aims, can likewise make an honest 
effort to serve as good citizens. 





Improved Wire Utilization 


Aes telephone system in which 32 wires on poles will carry 
256 conversations at one time was recently announced in 
New York. Previous pole systems have been limited to 70 con- 
versations with 40 wires. The improvement was described to 
the American Institute of Electrical Engineers by B. W. Ken- 
dall and H. A. Affel of the Bell Telephone Laboratories, New 
York. 

The “coaxial cable” carries hundreds of voices in one wire 
within a hollow wire, but this is the first time that ordinary 
bare wires have been able to handle so many voices. Three of 
the new circuits have been set up. The first system last fall 
connected Charlotte, N. C., and Palm Beach, Fla. Since then 
one has been completed between Oklahoma City and Los An- 
geles, and a third between Fort Scott, Kan., and Wichita, Kan. 
The report said the new system gives excellent speaking for 
distances up to thousands of miles. 


543 APR. 27, 1939 





Wire and Wireless 
Communication 


eo annual spring crop of litigation 
and regulatory orders affecting or 
of interest to telephone companies seems 
smaller this year than at any time dur- 
ing the last decade. Only one outstand- 
ing rate case of statewide proportion is 
still in the process of litigation—the 
Wisconsin telephone rate proceeding 
which was begun back in 1932 by the 
Wisconsin commission. This recalls that 
within the last two years more than a 
dozen important rate cases have been 
settled or disposed of by final court 
order. 

On April 12th a state superior court 
in Pennsylvania upheld an order of the 
Pennsylvania utility commission direct- 
ing the Bell Telephone Company of that 
state to reduce its rates on intrastate 
telephone calls to conform with the rates 
charged on interstate calls by the affili- 
ated American Telephone and Telegraph 
Company. The opinion, written by Chief 
Justice Keller at Pittsburgh, found that 
there was no unreasonable discrimina- 
tion in the commission’s order which re- 
quired the Bell Company’s rates to be 
equalized with charges by the AT&T 
for interstate calls of comparable dis- 
tance. 

Meanwhile, at another Pennsylvania 
court at Dauphin county, testimony was 
being taken during the middle of April 
in a suit by the Bell Telephone Company 
to restrain the enforcement of a new 
clause of the state utility law which re- 
quires approval by the state commission 
of all intercorporate contracts. 

Of collateral interest to the telephone 
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industry was the decision of the United 
States Circuit Court of Appeals in New 
York city upholding the use of evidence 
obtained through tapping of intrastate 
telephone messages. The suit arose be- 
cause of criminal prosecution of two 
physicians and others for alleged insur- 
ance frauds, and the defense objected 
to the use of evidence obtained by wire 
tapping on the basis of the United States 
Supreme Court decision in the so-called 
Nardone Case handed down last year. 

Circuit Court Justice Augustus N. 
Hand, however, made an important dis- 
tinction in upholding the government's 
right to use the evidence in question. He 
observed that the United States Supreme 
Court in the Nardone Case had been in- 
terpreting § 605 of the Federal Com- 
munications Act, which applies to all 
communications in interstate commerce. 
He pointed out that in the case at bar the 
telephone messages which were inter- 
cepted were of a local nature, and inas- 
much as there was no New York statute 
in effect at that time outlawing such evi- 
dence, the government prosecutors were 
within their rights in making use of such 
evidence, even in Federal courts. 

A new statewide rate case may be in 
the making as a result of the activity of 
the Washington Department of Public 
Service. This commission was recently 
given $300,000 for a general investiga- 
tion of the Pacific Telephone & Tele- 
graph Company. 

2k 


*x* * * 


igor in April a special FCC com- 
mittee on revision of rules released 
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the second section of its report to the 
FCC. The committee, composed of Com- 
missioners Case (chairman), Craven, 
and Payne, openly hinted that the Fed- 
eral government may eventually have to 
take steps to protect newspapers from the 
unlimited competition of radio stations. 

The report reiterated the committee’s 
opposition to superpower broadcast sta- 
tions and emphasized the adverse eco- 
nomic effect of high-powered stations in 
part as follows: 

It cannot be concluded safely that if radio 
competition with other media should be 
highly successful, the public interest would 
be served by permitting the economic 
annihilation of these other media. 

Consequently, it may be possible that in- 
fluence might be exerted to stem an economic 
trend having adverse social effects. Such a 
movement has been attempted already but 
so far without success. 

Newspapers have a far greater capital in- 
vestment and affect the employment of many 
thousands more people than radio. 

Labor displacement resulting from tech- 
nological development is one of the social 
problems of the modern age and conse- 
quently this is a significant economic factor 
to be considered in the future of radio ad- 
vertising business. 

* * * * 
__* broadcasting service to reach 
listeners over telephone wires— 

which, of course, would be immune from 
radio interference or jamming by hostile 
foreign radio stations in wartime—is to 
be developed throughout Britain, accord- 
ing to G. C. Tryon, Postmaster General, 
who controls Britain’s telephones. 

Explaining the system in the House of 
Commons on March 30th, Mr. Tryon 
said it would be possible to give a tele- 
phone subscriber the choice of three or 
tour programs and the subscriber would 
be able to use his telephone simultane- 
ously with the reception of programs. 

Technical details of the new system 
have not yet been disclosed, but appar- 
ently the subscriber would have a loud- 
speaker attached to his telephone wire 
with a “relay” instrument having three 
or four knobs, which would give him a 
selection of that number of programs. 

It has frequently been stressed that in 
wartime the British Broadcasting Corpo- 
ration’s system would be subject to con- 
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siderable jamming, if not complete inter- 
ruption, when any attempt was made to 
broadcast news bulletins or propaganda. 
According to Mr. Tryon, it is proposed 
to connect the broadcasting corporation’s 
radio studios and postoffices with “relay 
stations” by landlines so that the pro- 
grams would reach subscribers by wire 
all the way. 

In addition, it is proposed to extend 
the licenses of existing radio relay com- 
panies for another ten years. These 


radio relay companies operate chiefly in 
large blocks of apartment buildings. The 
companies pick up radio programs at 
their own stations and relay them over 
wires to the apartments of their cus- 
tomers, who have a choice of three or 
four programs. 

* 


* * 


HIEF Justice Groner, of the District 
of Columbia Court of Appeals, on 
April 3rd, rebuked the Federal Com- 
munications Commission in two opinions 
which sharply reminded the administra- 
tive agency that it must follow the law 
just as courts do. Two license appli- 
cations were sent back for rehearing. 

Applicants upheld by the court were 
the Pottsville Broadcasting Corporation, 
a Maryland company which sought to 
operate at Pottsville, Pa., and Paul R. 
Heitmeyer, who wished to establish a 
radio station at Cheyenne, Wyo. 

The Pottsville firm had asked for a 
license in 1936. An FCC examiner 
recommended that it be granted. Later 
the FCC heard the case, along with the 
claim of a second applicant for the same 
license. The FCC said the Pottsville 
Company’s financial ability had not been 
shown and that the chief stockholder did 
not live at Pottsville, in denying the 
application. 

The court of appeals reversed the 
FCC, saying the complaining applicant 
was financially stable and that the FCC 
had followed no fixed rule or policy about 
the residence of stockholders. The FCC 
ordered the Pottsville Company to start 
all over again, competing for its license 
with a third applicant. 

This was denounced as indicating “a 
definite intention to disregard the man- 
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date” of the court of appeals, Chief 
Justice Groner held, saying: “We can- 
not consent to the view that either the 
right to grant or the right to revoke is 
subject to the uncontrolled discretion” 
of the commission. The court ruling, in 
effect, was declared to be an order to 
grant the license. 

The Heitmeyer Case presented a 
similar question. 

eS a 
F you are a man, woman, or child and 
did not receive 220 telephone calls in 
1937, you lost out on your proportionate 
share of the general average according to 
the American Telephone and Telegraph 
Company statisticians. The statistics are 
contained in a booklet entitled “Tele- 
phone and Telegraph Statistics of the 
World,” issued on April 2nd. The stat- 
isticians claimed they had counted 28,- 
300,000,000 telephone conversations in 

the United States in 1937. 

Americans in Europe, the report 
showed, found the telephone situation 
different overseas. Back home there were 
15.09 telephones for every 100 people, 
but in the United Kingdom there were 
only 6.41 per 100; in Germany, 5.31; in 
France, 3.7; and in Italy, 1.38. In some 
of the countries there weren’t even tele- 
phones in the American bars. 

The continental United States had 
19,453,401 telephones. When the tele- 
phones in Hawaii, Alaska, Porto Rico, 
and other American areas are included, 
the total comes so close to half the 
world’s total that only a statistician could 
tell the difference. Americans answered 
their telephones at the rate of 900 calls 
every second, day and night. 

Indications are that the world total of 
telephones will pass the 41,000,000 mark 
sometime during 1939. This prediction 
is based on figures compiled through 
world-wide surveys undertaken each 
year by the chief statistician of the Amer- 
ican Telephone and Telegraph Company. 

. Ever since 1904, when only about 
4,000,000 telephones were in use 
throughout the world, the number of 
telephones has grown on the average of 
about 1,000,000 instruments a year, the 
booklet pointed out. 
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HE Federal Communications Com- 

mission has obviously become wn. 
easy about its position with respect to 
television standards now that several 
manufacturers have definitely an. 
nounced plans for putting receiving sets 
on the market. While the sale of these 
sets will be limited, in the first year at 
least, to the New York and San Fran- 
cisco-Los Angeles areas (on account of 
regular transmission of television pro- 
grams being limited to those areas), it is 
easily seen that the news of such sales of 
sets and the example of satisfactory re- 
ception will give rise to irrepressible de- 
mands for television facilities in other 
sections of the country. 

What the FCC is afraid of is that if 
the set manufacturers get too far ahead 
with the distribution of equipment con- 
structed according to certain definite 
standards, further progress in the art 
may be retarded by reason of the result- 
ing unwillingness of the new television 
industry to forfeit public good will by 
installing improvements which would 
make the outstanding equipment more or 
less obsolete. 

While this would not officially be the 


responsibility of the FCC (since all tele 


vision operations are still supposed to be 
on an experimental and amateur basis), 
officials of that body well know that the 
FCC would probably get most of the 
blame in the public eye for whatever 
happened. 

In The Sunday Star of Washington, 
D. C. (April 9, 1939), there appeared a 
signed article by William J. Wheatley §. 
telling of steps which the FCC is taking 
to avoid, if possible, the burden of m- 
fortunate developments in the television 
art. According to Mr. Wheatley, a com- 
mittee of the commission, under the 
chairmanship of Commissioner T. A. M. 
Craven, associated with Commissioners 
Case and Brown, visited several experi 
mental laboratories in Philadelphia and 
New York to examine apparatus anf 
confer with technicians and experts with 
a view to determining whether it is time 
for the public to begin investment in ex- 
pensive receiving apparatus. Mr. Wheat- 
ley stated: 
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WIRE AND WIRELESS COMMUNICATION 


The report of this committee, which now 
has before it several applications for tele- 
vision stations proposing public programs, 
is expected to have far-reaching effect on 
the question of general presentation of tele- 
vision for public use. All television stations 
now are on an experimental license. 

The pushing ahead of television with pub- 
lic demonstrations this year has led the com- 
mission to act, in order to prevent being 
caught between two fires. On the one hand 
are the manufacturers who have spent 
millions of dollars in experiments and are 
seizing an opportunity to capitalize on this 
expenditure, while on the other hand is the 
general public, which might be led into large 
expenditures for sets, only to have them 
junked within a few months because of the 
rapid changes which are now apparent. 

According to experts, there are many 
problems yet to be solved before television 
can be considered a public reality. One of 
the more serious is the absolute prevention 
of any one of the several systems attaining 
a monopoly. 


ti article went on to discuss the 
complications of television which 
are little appreciated by the public, such 
as the difficulty in tuning the different 
programs on the same set and with elimi- 
nating interference arising out of the 
physical proximity of transmitting sta- 
tions. Oddly enough, although the prac- 
tical receiving area of television, under 
the present state of the art, is limited to a 
small circle having a radius of only a few 
miles from the transmitter (the length 
of the radius depending on the height 
and power of the transmitter), the inter- 
ference range of the television broadcast, 
or “telecast,” extends for over a hundred 
miles from the transmitting tower. 

And while this problem of interference 
is modified to some extent by reason of 
the various channels made available by 
the FCC for television on the radio spec- 
trum, it is obvious that intelligent plan- 
nng for the location of pioneer trans- 
mitters is necessary even at this early 
state in the densely populated eastern 
area to avoid serious complications in the 
future when the art becomes more ma- 
ture and popular. 


Mr. Wheatley’s article concluded with 
the following statement : 
The Picture projection now, according to 
commission experts, compares favorably 
only with home movies of about 1926, but it 
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is believed this will be subject to rapid im- 
provement. That is the chief reason the 
commission is anxious to determine whether 
it is time now to permit the public to invest 
in the receivers without having full knowl- 
edge of what they are facing in losses. 

On the other hand, experimenters who 
have spent much money in development of 
television to its present stage are anxious to 
get it before the public to stimulate invest- 
ments. 

The commission’s action, of course, will 
rest on the recommendations to be made by 
the Television Committee, and it was indi- 
cated it may be necessary to go into public 
hearings to air all phases of the problem, 
possibly on a requirement that the experi- 
menters be ordered to show definite reasons 
why television should be put on the regular 


license schedule in the near future. 
aa * 


HORT ITEMS: Slow but steady 

progress is being made by the FCC 
on the final report of the special tele- 
phone investigation. It is likely that the 
report will be ready before the end 
of the current session of Congress, but 
too late in the session to give rise to 
any expectation of immediate legislation. 
For that matter, it is not generally ex- 
pected that any major legislation affect- 
ing either the telephone industry or the 
FCC will be enacted at this session of 
Congress, other than the probable adop- 
tion of a resolution to investigate the 
situation. 

The new FCC member, Frederick I. 
Thompson, Alabama publisher, was con- 
firmed by the Senate on April 8th to take 
the post left vacant by the resignation of 
Eugene O. Sykes of Mississippi. 

Although the Norton-Thomas bills to 
amend the Wage-Hour Law were intro- 
duced in Congress with a provision 
exempting from the act small rural tele- 
phone exchanges up to a limit of only 
350 subscribers, it was expected that the 
bills would be further liberalized to in- 
clude telephone exchanges up to 500 sub- 
scribers before such legislation is finally 
adopted. 

The radio-telephone monopoly investi- 
gation of the FCC shows signs of stall- 
ing now that both the FCC and the broad- 
casting interests realize that neither 
legislation nor an FCC final report on 
the investigation is possible in the cur- 
rent session of Congress. 
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Current Earnings Show Gains 


MPROVEMENT in utility earnings is 
slow to register its effects in pub- 
lished statements because most of these 
are on a “twelve months ended” basis. 
Thus the per-share earnings of 24 elec- 
tric and gas companies tabulated on page 
485 of the last issue of the FORTNIGHTLY 
showed an average decline from the pre- 
vious corresponding period of about 18 
per cent; 6 gas companies, an average 
decline of about 22 per cent ; 2 large tele- 
phone systems, an average of 11 per 
cent ; and 2 large systems in the foreign 
field, an average reduction of 22 per 
cent. These figures are used as illustra- 
tive only, since they were compiled for 
varying periods and in some cases for 
preferred rather than common shares. 
Earnings available for interest charges 
would, of course, have shown a much 
smaller percentage decline. 

As indicated in the chart on page 553, 
net earnings of 15 representative utility 
companies for the first quarter of 1939 
are estimated at about 7 per cent above 
the seasonally adjusted level of the pre- 
vious quarter, which in turn was about 
2 per cent higher than in the first quarter 
of 1938. 

Public Service Corporation of New 
Jersey, one of the few systems to pub- 
lish reports for single months, showed 
net income in February about 20 per 
cent over last year, although net for the 
twelve months ended February was 
slightly below the figure for the corre- 
sponding earlier period. However, Con- 
solidated Edison of New York, whose 
earnings last year held up remarkably 
well, is not expected to earn quite so 
much for the common stock in the first 
quarter this year as last year. 
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and 
Comment 


By OWEN ELY 


In comparing current share earnings 
with those of past years, allowance 
should be made for the more generous 
appropriations most systems now make 
for depreciation. To what extent this 
may be offset by lower maintenance 
charges (through increased use of ac- 
crued depreciation reserves) is difficult 
to determine, however. 


¥ 
New Financing 


HE principal utility financing of the 
fortnight ending April 8th was the 
offering of $24,000,000 Commonwealth 
Edison Company convertible debenture 
34s due 1958 at par (subject to prior 
sale through the exercise of subscription 
warrants to be issued to stockholders, 
expiring April 28th). The offering was 
made by a syndicate of 116 members 
headed by Halsey, Stuart & Co., Inc, 
substantially the same group that par- 
ticipated in the three previous offerings 
of series of the same issue. The bonds 
are convertible into stock at 25, subject 
to adjustments. The issue is designed to 
retire all mortgage bonds of Westem 
United Gas and Electric Company. 
Public offering of the bonds was 
largely a formality, since no definite 
sales can be completed until stockholders 
have exercised their warrants, although 
some members of the underwriting 
group took outside orders subject to 
confirmation after the 28th. The bonds 
were quoted on the day of offering ata 
premium of about 5 to 6 points in the 
overcounter market, slightly under the 
outstanding similar issues. “Rights’ 
will be traded either on the stock ex- 
change or over-the-counter, at the dis 
cretion of syndicate members. 
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West Coast Telephone Company on 
March 23rd filed a registration statement 
covering $3,800,000 first mortgage 4 per 
cent bonds due in 1964. Philippine Long 
Distance Telephone Company registered 
$1,500,000 first 6s due 1953, for retail- 
ing in Canada and the Philippine Islands. 
Southern Utah Power Company is issu- 
ing $99,000 first 54s. 

Corporations and investment bankers, 
apparently weary of waiting for a clari- 
fication of the European situation, are 
now proceeding with negotiations for a 
number of new security offerings. 
Columbia Gas & Electric Corporation is 
said to be considering an important pro- 
gram, long-deferred by difficulties with 
the SEC and the Department of Justice. 

Other large utility issues in prospect 
are $62,500,000 Gatineau Power Com- 
pany bonds, $50,000,000 Northern Indi- 
ana Public Service Company bonds, $50,- 
000,000 Public Service Company of 
Colorado (withdrawn from registration 


last December), $85,000,000 additional 
Commonwealth Edison Company re- 
funding, $100,000,000 refinancing by 
Pennsylvania Power & Light Company, 
etc. 

Southwestern Gas and Electric Com- 
pany is placing with three Chicago banks 
$2,250,000 2 unsecured notes maturing 
serially to 1941, for refunding purposes. 


¥ 
Competitive Bidding 


"rapes on the refusal to make 
competitive bids for an equipment 
trust issue of Chicago, Milwaukee, St. 
Paul & Pacific Railroad, Time holds that 


Most of Wall Street agrees with Morgan 
Stanley and Kuhn, Loeb in opposing com- 
petitive bidding. Their prime argument is 
that competitive bidding is not in the pub- 
lic interest because: (1) Underwriters as- 
sume all the risks of flotation and face stag- 
gering losses if they misgauge market con- 
ditions; (2) competitive bidding generally 
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raises the price underwriters must pay is- 
suers, thus increases normal risks; (3) this 
means that the public is likely to be asked 
to pay the highest possible price—which is 
contrary to the SEC spirit of giving the in- 
vestor a break and which even an issuer may 
dislike, for he may offer more securities 
some day and would like the public to have 
the feeling that it got a good buy the first 
time. 

Underwriters not only assume the risks 
of security flotation, they also perform the 
expensive service of preparing the issue (it 
cost some $380,000 for U. S. Steel’s $100,- 
000,000 financing last year). If an under- 
writer is not picked early in the game, either 
an issuing company itself must hire a special 
staff to prepare a flotation (countless blue- 
sky laws must be met, SEC soothed, etc.), 
or all bidders must wastefully duplicate the 
work, 

Although competitive bidding may fre- 
quently bring issuers better prices, Wall 
Street argues that it inevitably makes for 
slipshod work in drawing up the issue, 
gradually impairs the caliber of offerings. 
A case in point are equipment trust cer- 
tificates, still gilt-edged securities, but often 
drawn up today on far looser terms than in 
the days before competitive bidding. 


¥ 


Electric Bond Chairman Urges 
Joint Use of Facilities 


HAIRMAN C, E. Groesbeck of the 
Electric Bond and Share Company 
in his annual report to stockholders 
listed numerically over 140 power situa- 
tions which are competitive between the 
Federal government and private utilities, 
and stated that the problems raised by 
the Federal program “are the most press- 
ing now confronting the industry and its 
investors.” The projects listed represent, 
it was estimated, an ultimate installed 
capacity of 7,300,000 kilowatts, or 20 
per cent of the entire private industry. 
He suggested as a solution the co- 
Ordinated use of the generating and 
transmission facilities of existing private 
utility companies and federally financed 
power projects, with a view to making 
available the widest possible use of elec- 
tric service at the lowest possible cost. 
“We believe,” he said, “that such a pro- 
gram would go far beyond the direct 
benefits which should accrue and would 
be helpful in encouraging general busi- 
ness expansion... .” 
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Mr. Groesbeck held that the Electric 
Bond and Share system “can in a special 
way contribute to any such constructive 
program,” and that it was the purpose of 
its officers and directors “to do every- 
thing to bring this about and to cooperate 
fully in any such program, believing that 
by pursuing such a course they can best 
serve the stockholders’ interests.” 

The report mentioned the effects on 
Electric Bond and Share subsidiaries of 
government-sponsored projects such as 
TVA, the Lower Colorado River 
Authority, the Brazos River Conserva- 
tion and Reclamation District, the Bon- 
neville Administration, and the public 
power projects in Nebraska. 


* 


Act to Regulate Trust Indentures 
Criticized 

HE Senate Banking and Currency 

Committee has reported favorably 
a bill by Senator Barkley giving the 
SEC authority to regulate the issuance 
of trust indentures. William O. Douglas 
(recently appointed to the Supreme 
Court) described the purpose of the bill 
as follows: 

1. To bring all indenture trustees ap- 
pointed to guard bondholders’ rights 
under the indenture, which are usually 
national or state banks or trust com- 
panies, up to the high level of diligence 
and loyalty now maintained by the more 
conscientious trust institutions. 

2. To remedy the defects in inden- 
tures which now handicap those insti- 
tutions in their efforts to render the 
vigilant and effective service which the 
protection and enforcement of the rights 
of investors require. 

The lengthy bill establishes statutory 
standards which indentures_must meet, 
including definitions of the terms under 
which the securities are issued. The 
measure’s statement of purpose sets up 
six conditions common in the issue ot 
such instruments, which are held ad- 
versely to affect the public interest and 
the interests of the investors. 

The modified bill does not meet the 
objections of the Investment Bankers 
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Association of America to the measure, 
according to a statement issued jointly 
by Jean C. Witter of Dean Witter & 
Co., San Francisco (Mr. Witter is presi- 
dent of the association), and John K. 
Starkweather of Starkweather & Co., 
chairman of the Federal Legislation 
Committee. 


N a telegram sent to Senator Robert 

F. Wagner, chairman of the Senate 
committee, Mr. Witter and Mr. Stark- 
weather said that the “practical aspects” 
of the bill-“‘remain virtually unchanged 
in our opinion, and we find this new 
draft highly objectionable to our business 
and a serious deterrent to business ex- 
pansion... .” 

Brian Reuter, vice president of the 
Pittsburgh Union Trust Company, testi- 
fied before a House Interstate Commerce 
subcommittee that in his opinion the pro- 
posed regulation of trust indentures 
would erect “another bar” to business 
recovery. Mr. Reuter added that he dis- 
agreed with Commissioner Edward C. 
Eicher of the SEC, who had expressed 
the opinion that investor confidence was 
still lacking because of the type of pro- 
tection now offered security holders 
under indentures. 

G. S. Canright of Chicago, an officer 
of the Continental Illinois National 
Bank & Trust Company, said he could 
see no “excuse for upsetting the whole 
business structure” through ‘a trust in- 
denture bill designed to correct what he 
said were scattered abuses. He said the 
commission had not submitted any proof 
that a major part of investor losses in 
recent years could be “attributed to im- 
proper action or inactivity of trustees 
under indentures.” 

Referring to Mr. Eicher’s statement 
that the bill was intended to bring all in- 
denture trustees up to the “high level of 
diligence and loyalty now maintained by 
the more conscientious trust institu- 
tions,” Mr. Canright said: 

Whatever its purpose its effect will be 
to reduce those institutions which are now 
conscientious and vigilant in the execution 


of their trusts to mere mechanical agencies 
following a set rule of thumb. 
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Cities Service Plans to Trustee 
Utility Holdings 


ee Service Company was to ask 
stockholders at their annual meet- 
ing on April 25th to approve a plan by 
which the system will divest itself of 
direct working control over its important 
utility properties. The company pro- 
poses to turn over to independent trus- 
tees all of the common stock and an un- 
divided 10 per cent interest in the pre- 
ferred stock of the Cities Service Power 
& Light Company, main utility holding 
unit in the Cities Service system. Voting 
rights on all of the preferred and com- 
mon shares held by Cities Service in its 
utility subsidiary will also be relin- 
quished. 

The Cities Service Power & Light 
stock, amounting to 600,000 shares of 
common (100 per cent control) of $100 
par value and 121,854 shares of pre- 
ferred (the 10 per cent undivided in- 
terest amounts to 12,185 shares), is to be 
pledged with the trustees under an in- 
denture, the terms of which provide that 
all such stock shall be used for the pur- 
pose of securing all of the outstanding 
debenture debt of the Cities Service 
Company, currently aggregating about 
$180,000,000. 

Current dividends received by the 
trustees on the Cities Service Power & 
Light stock are to be used to pay the 
interest requirements on the debentures, 
thereby relieving the Cities Service Com- 
pany to the extent of such payment from 
meeting these charges out of funds 
realized from its other operations, ac- 
cording to the terms of the plan. In 
addition, all liquidating dividends and 
the proceeds from the sale of any of 
the common or preferred stock are to be 
used to retire the debentures. 

Cities Service system obtains about 59 
per cent of all revenues from oil, about 
20 per cent from electricity, and the 
balance from natural gas and miscel- 
laneous operations. If the present plan 
proves acceptable, it is expected to aid 
the company’s plea for exemption as a 
holding company under the Utility Act. 
Standard Oil Company of New Jersey 
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recently obtained such exemption be- 
cause only a small part of its revenues 
are derived from utility operations. 

The trustee plan, already proposed by 
one or two other large systems, will be 
very helpful to the utility industry, if it 
proves acceptable to the SEC, in work- 
ing out a temporary solution of the in- 
dustry’s problems under § 11. 


¥ 


New York May Acquire 


Remaining “El” Lines 


HE protective committee for the 

consolidated 4 per cent bonds of 
Manhattan Railway Company, headed 
by Van S. Merle-Smith, has urged 
holders to send their powers of attorney 
permitting the committee to proceed 
with general foreclosure of the mort- 
gage lien on the elevated lines now 
operated by the Interborough Rapid 
Transit Company. The appeal was 
made by G. Shelby Carter, chairman of 
an independent committee, which is now 
being dissolved. 

The Merle-Smith committee, once it 
obtains powers of attorney from holders 
of 51 per cent of the outstanding bonds, 
will be in a position to start foreclosure 
against the elevated system. The com- 
pany now has in its hands authoriza- 
tions covering 45 per cent of the bonds. 

Mr. Carter indicated that the city was 
negotiating with the Merle-Smith group 
for acquisition of the elevated lines 
either through the unification process or 
by direct and separate purchase. Fore- 
closure of the mortgage will, it is under- 
stood, be required by the city, no matter 
how it acquires the elevated properties. 

The Merle-Smith committee was the 
agency through which the city acquired 
for $12,500,000 the Sixth Avenue Ele- 
vated Line, which has now been com- 
pletely torn down. Removal of the re- 
maining “El” properties will work both 
an aesthetic and financial improvement, 
since they have been losing money 
heavily for years. Bondholders are now 
able to “cash in” because of the excellent 
work of the lawyers of a former gener- 
ation in drawing an air-tight lease. 
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Corporate News 


| Ep eppeatens changes in membership of 
the protective committee, a plan of 
procedure equivalent to foreclosure pro- 
ceedings on behalf of the bondholders of 
Abitibi Power & Paper Company, Ltd, 
has been filed with the SEC. The com- 
mittee, if permitted by the Canadian 
court, expects to bid in the properties at 
judicial sale. While it represents only 
about 30 per cent of the bondholders, 
only 25 per cent is required under the 
trust deed to request a sale. The new 
company will, it is proposed, deliver 
1,930,680 common shares to an escrow 
agent, who in turn will issue warrants 
to creditors and security holders to pur- 
chase stock on various bases. 


A fifth reorganization plan has been 
proposed for the Philadelphia Rapid 
Transit system, calling for a merger of 
the operating company and 28 under- 
lying companies, with all security values 
scaled down. The city council has not 
yet indicated its approval. 


The cities of Cincinnati and Detroit 
are taking an active interest in proposed 
changes in the Columbia Gas & Electric 
system. Detroit is concerned with the 
problem of a change in control of Pan- 
handle Eastern Pipe Line Company. 
Cincinnati is interested in the question 
whether Columbia’s integration plan, 
filed with the SEC, may operate to pre- 
vent the city from obtaining gas from 
other sources in future. 


Correction: In the April 13th issue 
of this department (page 485), reference 
was made to the earnings per share of the 
common stock of the Consolidated Gas 
Electric Light and Power Company of 
Baltimore for a twelve months’ period 
ended December 31, 1938, as compared 
with a similar period of 1937. The earn- 
ings per share for the twelve months end- 
ing December, 1937, should have been 
given as $4.63, instead of $4.84; and the 
per cent decrease (1938 under 1937) 
should have been 12 per cent instead of 
16 per cent. 
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What Others Think 


Editorial Reaction to the TVA 
Committee Reports 


T was just about this time last year 
that the country was in a lather over 
the TVA controversy precipitated by the 
charges of its former chairman, Dr. A. 
E. Morgan. Official Washington was in 
a turmoil from Capitol Hill to the White 
House, and the press of the nation vol- 
leyed and thundered. Today, with the 
saber rattling in Europe and the war 
clouds brooding over the entire world, 
the recent filing of the joint congres- 
sional committee reports on the TVA 
controversy strikes a somewhat anti- 
climactical note. Somehow it seems about 
as presently significant as the revival of 
the debate over the gold standard or the 
single tax. This is, of course, a highly 
impressionistic viewpoint prompted en- 
tirely by reading press editorial comment 
on the TVA committee reports. 

It would be idle to suggest that TVA 
is either a back number or a dead issue. 
Indeed, as the majority of the congres- 
sional committee put it, we might as well 
accept TVA as a “settled and established 
institution in the valley.” Well, maybe it 
will not remain so “settled” if a con- 
servative Congress ever decides to begin 
making TVA over along the lines of the 
minority report. It is also certain that 
TVA will spend many another dollar out 
of the public till before the taxpayers 
get a statement that it is paid in full. But 
aside from possible reorganization and 
continued spending, TVA is here to stay. 
Friend and critic alike agree on that. 

Most of the nation’s editors seemed a 
bit disappointed, if not downright 
apathetic, about the joint congressional 
committee reports. The fact that the 
investigation brought out very little that 
was new and that committee members 
divided so sharply along more or less 
partisan lines is regarded as leaving the 
TVA controversy just about where it 
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began. As the Knoxville Journal put it, 
“the two reports pretty well simmer 
down to the analogy of what color one 
likes his shoes, black or brown.” The 
Journal editorial continued : 


The time will unquestionably come when 
the accuracy of the “yardstick” can really 
be determined. In the meantime, none but 
the most bitter-enders will waste much time 
in arguing a question whose answer depends 
completely upon which set of figures, or 
allocations, one begins with. 

The congressional committees both were 
able to reach conclusions which satisfied 
them, and, as suggested above, the people can 
take their choice. 


The New York Times, attempting a 
disinterested analysis of the majority 
and minority reports, arrives at a some- 
what similar conclusion ; namely, that an 
unbiased observer is not likely to get 
very much that is new or definitely use- 
ful out of either document. The Times 
stated editorially: 


An objective reader of both reports must 
conclude that there were temperamental dif- 
ferences on the original TVA board which 
were certain to lead to trouble and that 
differences as to policy also hampered the 
functioning of the board. He will be in- 
clined to agree that the engineering work on 
dams, power installations, and transmission 
lines has been well done, ’and that TVA, in 
cooperation with other ‘agencies, has done 
much to stop soil erosion, improve agricul- 
tural practices, and promote the use of elec- 
tricity in its area. 

The yardstick remains an_ issue. Its 
emphasis, however, is shifted. The effective 
competition with private enterprise has been 
less in the wholesale rates for power charged 
at the dams than in the retail rates charged 
by municipalities and cooperatives. Here 
TVA’s bargaining power, influence, and 
technical equipment are highly effective in 
fixing the nature of these local experiments 
in competition. 

The future of TVA still requires dis- 
cussion, The majority of the joint com- 
mittee would retain it “as a settled and 
established institution in the valley.” The 
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WHAT OTHERS THINK 


minority would create a 5-man board to 
distribute power, assign the dams and power 
houses to the Army Engineers, and turn over 
the other activities to the Department of 
Agriculture. One can only hope that parti- 
san positions will not freeze along these 
lines. It ought to be possible to preserve 
TVA as a Socially valuable experiment for 
the South and at the same time settle in a 
satisfactory manner the vexed question of 
its relations with private enterprise. 


HE Cleveland Plain Dealer, an im- 
7. ae organ which has been more 
or less sympathetic with the adminis- 
tration’s utility policies, does not seem 
to get very much more out of the two 
reports than the conservative New York 
Times. After commenting upon the fact 
that the investigation leaves the personal 
integrity of all three TVA principals, 
Messrs. Morgan, Lilienthal, and Mor- 
gan, unblemished, the Plain Dealer ob- 
serves ; 


There is a decided difference of opinion 
among the investigating Senators as to the 
merits of the power “yardstick,” the creation 
of which is one of the fundamental TVA 
objectives. The majority believes that such 
a standard is, in fact, provided by the Au- 
thority’s work and that it is a “legitimate 
and honest” basis for gauging private rates. 
The minority holds the yardstick “not only 
meaningless but worse—misleading and de- 
ceptive as a measure of rates of privately 
owned utilities not enjoying the subsidies 
and advantages of which TVA may avail 
itself.” In the face of such a conflict of pre- 
sumably informed opinion, the layman is 
likely to be thrown for a loss. He may find 
some significance, however, in the fact the 
— divides almost exactly on party 
ines, 


There were some journals which 
openly sided with the minority report as 
against the “whitewash” given to TVA 
by the majority report. Thus the Provi- 
dence (R. 1.) Journal states: 


The report on the retail distribution of 
electric power is all too sketchy to give one 
an adequate understanding. The committee 
seeks, of course, to convey the impression 
that TVA is doing splendidly in providing 
municipalities and coOperatives with cheap 
age and that is done advantageously to 

oth the government and the purchasers, to 

say nothing of the consumers. Yet two of 
the municipalities examined did not have a 
net profit, and seven out of thirteen codper- 
atives had a net loss. 


There are reasons for this, of course, but 
the report gives none. All it says is that the 
Authority’s “rate schedules have produced 
sufficient revenues to cover costs and fixed 
charges, and to return a substantial profit to 
small towns and cities.” With respect to 
cooperatives, it says, the application of the 
rates is “somewhat uncertain.” 

Perhaps the best explanation of the report 
is found in the fact that the committee 
divided on strictly political lines; or, rather, 
on New Deal and Republican lines. Appar- 
ently the TVA is a New Deal undertaking 
which must be defended. 


Not all of such anti-TVA editorial 
reaction was confined to the Republican 
area of New England. The following 
was a brief statement published in the 
Richmond News Leader, a conservative 
but staunchly Democratic journal of old 
Virginia : 

_ That the majority report on TVA is sound 

in its basic conclusion, few will be disposed 

to deny; but that the report is too laudatory 
most of us must admit. It is an instance of 
trying to prove too much. The mischief has 
been done in the Tennessee valley—and done 
more by the friends than by the foes of that 
project. The atmosphere of military 
grandeur was created long ago. Men merely 
became convinced that the “power yard- 
stick” was being stretched. Faith in the 
enterprise vanished. The great opportunity 
was lost. Not all the reports of all the com- 
mittees can put Humpty Dumpty back again. 


More temperate was the critical com- 
ment about TVA ventured by the widely 
respected Baltimore Sun, which was, 
incidentally, more hopeful that some 
lasting benefit might come from the com- 
mittee investigation. The Sun editorial 
stated in part: 


It will scarcely be denied that this idea 
was lost to sight after the project had been 
ordered and was in operation. TVA passed 
into the hands of men who were inimical to 
the private power interests and wished to 
force them to their knees. The actual aim 
was not to make a test, as nearly scientific 
as possible, of the comparative economy and 
efficiency of private and public production 
of power. The actual aim of TVA, aided by 
the Public Works Administration, was to 
subject the private interests to a knock- 
down-and-drag-out fight, in which the credit 
of the nation would be the reliance of the 
public power men. Again and again methods 
were used by TVA and its backers in Wash- 
ington which bore startling resemblance to 
the bludgeon tactics of the worst of the 
manipulators of holding companies. The 
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devil was fought with fire. Men in charge 
of TVA operations and policy behaved 
exactly as they might have been expected to 
behave had the people, the Congress, and 
the administration declared for extermina- 
tion of the private industry. 

There had been no such declaration by 
the people or the Congress or the adminis- 
tration. The basic policy of TVA was, 
therefore, an abuse of authority. In the 
sobered mood which has been induced by the 
public and congressional criticism, the mas- 
ters of TVA should realize that they have 
no mandate to destroy the private power 
industry. Their orders are to conduct an 
experiment in public (or socialized) pro- 
duction of power, so that there may be a 
reasonably fair comparison of that method 
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with the methods of the private power indus- 
try. The restraints which have grown out 
of the criticisms will help to that end. The 
more careful accounting methods will help. 
But, in addition, the mental attitude of the 
masters of TVA should be stabilized. They 
should understand that they are not aveng- 
ing angels. They should understand that 
they are the responsible trustees of an ex- 
periment which was intended to be im- 
portant, but will not be worth a hoot unless 
it is conducted fairly and carefully and with 
due regard for the rights of others. 


O N the TVA side there was stout edi- 
torial support from journals which 
had been generally friendly to the New 
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Deal. The Philadelphia Record pub- 
lished an editorial which was in part as 
follows: 


It finds further that when its dam build- 
ing is completed, TVA will be generating 
$22,925,000 worth of power yearly, with a 
profit of $2,822,000. Thus the estimated 
revenues from power will not only cover 
the cost of producing the power, but will 
also cover the navigation and flood control 
expenses of the piss Within fifty years 
the Authority will get back all that it in- 
vested in reclaiming a distressed section of 
the United States. 

There couldn’t have been such a lot of 
waste ! : 

The committee’s report indicates that 
TVA will prove to be one of the outstand- 
ing successes of this administration. 

With commendable fairness, the com- 
mittee gives Dr. Morgan credit for much 
that has been accomplished. It praises his 
engineering judgment and his progressive 
labor policies. It confirms the public im- 
pression that Dr. Morgan is an exceedingly 
able man, 

But he just couldn’t get along with his 
two colleagues on the Authority, and in the 
ensuing controversy Dr. Morgan lost his 
head and made charges which he must now 
regret. 

The TVA probe turned out to be a 
boomerang. Certain propagandists who de- 
manded the investigation must feel a bit 
silly at this point. 


A spirited defense of the TVA ap- 
peared in the editorial page of the Louis- 
ville Courier-Journal, which pointed out 
that since, in its opinion, Dr. Morgan’s 
original charges against the TVA had 
collapsed at the very beginning of the 
investigation, there was not much else 
that the majority of the committee could 
do but give the Authority a clean bill of 
health. The Courier-Journal continued: 


There was more warrant for confidence 
then than for the minority report now. Dr. 
Morgan, as chairman, was inside with 
knowledge of every detail and access to all 
the proof. If he couldn’t convince an un- 
prejudiced mind or produce the proof, there 
was none. When he didn’t, the three nomi- 
nal authors of the minority should have 

iven up. By renewing the charges, with no 

acts to support their opprobrious adjectives 
and despite Dr. Morgan’s recantation and 
their own acknowledged lack of adequate 
information, they simply demonstrate that 
the enemies of watershed development and 
conservation were bent upon destroying the 
Tennessee valley experiment by fair means 


or foul before it could succeed and set an 
example in preserving the nation’s wealth 
for its people. Their recommendations indi- 
cate what the interests behind them desire— 
to tear TVA to pieces, transferring flood 
control, navigation dams, irrigation, and 
power production to the War Department 
and land use to the Department of Agri- 
culture, the distribution of power being put 
under the supervision of state utility boards. 
A more candid proposal would have been to 
abolish TVA. 


The foregoing reference to the “nomi- 
nal authors” of the minority report is 
doubtless based upon charges made in 
the House of Representatives on April 
5th by Representative Rankin of Missis- 
sippi, who with Senator Norris of Ne- 
braska sponsored the original TVA bill. 
Representative Rankin accused the 
minority members of the joint congres- 
sional committee of allowing their re- 
port to be “ghost written” by a paid 
propagandist of the private utility in- 
dustry. His accusations were denied by 
Representative Jenkins of Ohio, a mem- 
ber of the committee’s minority. 


N the other hand, Fulton Lewis, a 
daily news commentator from 
radio station WOL in Washington, D. 
C., on April 4th repeated rumors that 
the majority report had been drafted by 
the committee’s general counsel, Francis 
Biddle, who might have been aided in his 
task by the legal staff of TVA itself. In 
his special minority report, Representa- 
tive Jenkins referred to the fact that Mr. 
Biddle had functioned throughout the 
investigation more as a defense counsel 
for the TVA than as an attorney retained 
by an investigating committee to prose- 
cute its inquiry. It has been noted also 
with comment that shortly after the 
termination of the investigation, Mr. 
Biddle was given a high judicial post by 
presidential appointment. 

Between these charges and counter- 
charges there is little to choose and ap- 
parently even less reason for choosing. 
After all, if the congressional committee, 
after spending $75,000 and nearly a year, 
could produce nothing more original 
than a set of conflicting opinions on the 
very points of controversy which were an 
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issue when the investigation began, it is 
not likely that much more would have 
been gained, under the circumstances, 
even if the investigation had gone on to 
probe various matters which both Mr. 
Biddle and the utility interests were sup- 


posed to be attempting to suppress—ac- 
cording to conflicting gossip. Nor is it 
likely that Congress will venture an en- 
core for an investigation along these lines 
in the near future. 

—M.M. 





The New York Commission Reports 
Regulatory Progress 


gees annual reports of state com- 
missions are of interest chiefly for 
reference on various specific points. 
Many are predestined to shelf space as 
such, The report of the public service 
commission of New York for 1938 is a 
happy exception in both subject matter 
and text treatment. Perhaps it is because 
utility regulation is closing the most criti- 
cal and important chapter in its Ameri- 
can history that this is so. It is only rea- 
sonable to assume that in the great Em- 
pire state the full significance of current 
trends is likely to emerge more clearly 
and promptly than in less developed terri- 
tory. At any rate, the experience of the 
New York commission during 1938 
throws new light on a number of old 
regulatory sore spots. 

First of all (it comes last in the com- 
mission’s report), there is the matter of 
protracted rate litigation. For years one 
of the most stinging criticisms of com- 
mission regulation has been its ham- 
stringing by the appellate courts, and by 
drawn-out procedural technicalities even 
within the commission’s own forum. 
What about that in 1938? 

The New York report records “a 
marked tendency on the part of public 
utility companies in New York state to 
decrease rates and to moderate their op- 
position to decisions and requirements.” 
Furthermore, the report discloses a re- 
cent tendency on the part of utilities to 
concentrate on main issues. The practice 
developed by both utility and commission 
experts has been to iron out difficult 
points in conference, so as to narrow the 
main points of actual contest in public 
hearings. This attitude of the utility com- 
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panies, according to the New York 
board, has obviated the necessity of de- 
tailed and protracted testimony with a 
consequent lessening of the size of the 
record made at hearings. 

The report states : 

For several years after 1930, the compa- 
nies were quick to resort to litigation and to 
oppose proposals of the commission, The 
fruitlessness and lack of wisdom of such a 
course finally became apparent to them after 
they had suffered many defeats in the courts 
on the most fundamental issues, such as their 
attack on the constitutionality of the tem- 
porary rates law, the assessment of costs 
act, and the uniform system of accounts, and 
their failure to defeat the commission on the 
question of straight-line depreciation. 


_ New York commission con- 
tinued its success during 1938 in 
litigation in both Federal and _ state 
courts. There were nearly 100 active 
court cases during the year, two-thirds of 
which were pending at the beginning of 
the year—the balance commenced during 
1938. About half of these active cases 
were finally closed during this same 
period with the commission successfully 
maintaining its position in all but three 
cases. 

More concrete indication of the al- 
leged change in the attitude of utility 
companies is the fact that the commis- 
sion during 1938 took 43,763 pages of 
testimony at hearings, which is a record 
low since 1926, and marks the third suc- 
cessive decline from 77,632 pages in 
1935 and the record high of more than 
80,000 pages in 1930. 

It must not be concluded from this 
that New York regulation is becoming 
less active. On the contrary, the commis- 
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THE ONE-HORSE SHAY 


sion set a new record during the year by 
initiating 118 cases on its own motion 
(15 more than were initiated in 1937). 
Commission hearings are held every day, 
and the testimony unfolds in detail work- 
ings of New York’s seven-billion-dollar 
utility industry. 

It is this increase in original activity, 
as contrasted with the decline in the ap- 
pellate activity, of the New York com- 


mission which is making regulation more 
effective. With nearly 900 cases under 
consideration during the year, the report 
states that it is obvious that the commis- 
sion cannot sit as a body in all hearings, 
of which an average of 1,300 has been 
held annually since 1929 and as many as 
1,700 in some years. In 1938 there were 
906 hearings held as against 1,038 in 
1937. During 1938 the commission 
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adopted 2,430 orders in formal proceed- 
ings which was a decrease of 53 from the 
total of 2,483 orders adopted the preced- 
ing year. 


Fie debatable issue in commis- 
sion regulation of utilities is whether 
or not it should be extended to cover pub- 
licly owned as well as privately owned 
and operated utility properties. Without 
going into the merits of this controversy, 
the New York commission report shows 
that customers of municipal plants in 
that state (which is one of the 12 where 
commissions regulate municipal plants) 
received benefits from independent regu- 
lation by a state commission comparable 
with the benefits received by customers 
of privately owned utilities. The report 
shows that savings of $1,170,000 annual- 
ly through rate reductions resulted from 
proceedings and negotiations initiated by 
the public service commission since 1932. 

The annual savings to customers of 
these municipal plants represent an aver- 
age of about 94 per cent of the operating 
revenue of the utilities. There are at 
present 51 municipally owned electric 
utilities in the state. Some of these plants 
had been established before the commis- 
sion was created under the Public Service 
Law in 1907. About half the number 
now in operation were built within the 
past twenty-five years. 

The commission has recently com- 
pleted the examination of property and 
accounts of 12 municipal plants and has 
determined the original cost of their 
property. These 12 plants accumulated 
from their inception to March 1, 1936, 
total earnings after paying all expenses, 
taxes, and interest, of $2,287,768 and 


turned over $1,097,027 of that amount to 
their operating municipalities. Four of 
these plants accounted for $1,766,546 of 
earnings, of which they turned over $1. 
051,895 to their respective municipalities, 


f Sx 1938 report contained not only a 
review of regulatory accomplish- 
ments during that year, but also recom. 
mendations for new legislation. Most of 
these have been introduced in the current 
session of the New York legislature with 
the approval of Governor Lehman and 
were in parliamentary process at this 
writing. They include: (1) a proposal to 
put so-called “submetering” companies 
under commission control; (2) a sug- 
gested prohibition against the keeping of 
duplicate systems of utility accounts; 
(3) a request to give the commission 
statutory authority over depreciation ac- 
counting and reserves; (4) a plan to re- 
quire utilities to make the lower or lowest 
of alternate rates available for particular 
consumers; (5) a proposal to make con- 
tracts between intercorporate affiliates 
subject to prior commission approval; 
(6) a plan to increase the maximum as- 
sessment of regulatory costs from one- 
half of one per cent per annum to 2 per 
cent of operating expenses over a period 
of three years; (7) a suggestion that all 
rate changes should become automatical- 
ly effective within thirty days of filing, 
unless suspended by the commission. 

Other sections of the report include an 
analysis of rate reductions and rate re- 
funds, a discussion of original cost ac- 
counting and inventories, security au- 
thorizations, service supervision, grade- 
crossing and common carrier regulation, 
and fiscal analysis. 





High Explosives 


Peat cheap, and powerful high 
explosive made from natural gas 
was announced on April 2nd as several 
hundred chemists gathered in the Lord 
Baltimore Hotel at Baltimore, Md., for 
the 97th convention of the American 
Chemical Society. 
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from Natural Gas 


The new substitute for dynamite, 
which has both peace and war usages, is 
extracted by a chemical synthesis from 
natural gases providing two new explo- 
sives, each as destructive as nitroglyc- 
erin, which is the most powerful of all 
detonating explosives. 
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WHAT OTHERS THINK 


Dr. Henry B. Hass, head of the de- 
partment of chemistry at Purdue Uni- 
versity, explained that an insignificant 
fraction of the natural gas resources of 
the United States, which has 98 per cent 
of the world’s supply, is capable of fur- 
nishing all of the high explosives which 
could ever be used. 

One of the new destroyers is made 
from ethane, a colorless and odorless gas 
found in natural gas, while the other is 
made from methane, which is common 
“fire damp” or marsh gas, he said. Each 
of these two gases is condensed to a 
solid when treated with formaldehyde, 
to which nitrogen is added. This makes 
the mixture which can be substituted for 
nitroglycerin, of which there is a limited 
supply, Dr. Hass pointed out. He added: 

The process puts the lid on the price of 
glycerol for high explosive purposes at an 
estimated figure of 15 cents a pound. Dur- 
ing the World War the price of glycerol 
rose to over $1 a pound because of its by- 
product nature, consequently limiting sup- 
ply, coupled with a large demand. 

The war value of the natural gas 
dynamite is principally in saving of ex- 
pense because of the limitless supply of 
its sources. Glycerol for nitroglycerin 
comes from fat, or from food, Dr. Hass 
explained. The United States last year 
had a total output of two and a half 
trillion cubic feet of the natural gas, half 
of which went to waste. 


(7 and England use glycerol 
in some of their explosives, while 


the United States fighting forces use it 
only for firing trench mortars and pis- 
tols. It has been used as an ingredient in 
smokeless powders. 

The new dynamite has “ideal” de- 
structive power for airplane bombs, but 
bombs filled with it are not considered 
practical as yet because rifle bullets can 
explode them in the air. In peacetime, 
Dr. Hass asserted, this destructive power 
makes the dynamites the main explosive 
and “blasting” agents. 

This discovery was a by-product of 
another one, in which Dr. Hass and his 
associates developed a method by which 
usually inactive nitrogen can be united 
easily with other chemicals. That dis- 
covery was called vapor-phase nitration. 
It was announced last summer. 

Dr. Hass told the assembled chemists 
that the utility of the new substance for 
military purposes depended, however, 
upon its ability to destroy a chemical 
alliance produced between the various 
elements involved in the process and 
thereby releasing, for destructive pur- 
poses, large amounts of chemical energy 
stored in their molecules. 

Conversely the peace-time industrial 
utility of the new substance was said to 
depend upon the maintenance of the 
chemical alliance that such fusion would 
be the foundation for building up com- 
plex substances which might lend them- 
selves for the possible production of 
synthetic foodstuffs and other useful 
materials. 





Notes on Recent Publications 


Power Dams AND Poritics. By Richard L. 
Neuberger. The Nation. March 18, 1939. 
The author, an ardent government owner- 
ship advocate, still thinks that active sup- 
port of Federal power projects is good poli- 
tics. He concludes his article as follows: 
“Since the President authorized Bonne- 
ville and Grand Coulee, no Republican who 
failed to support these projects enthusi- 
astically has been elected to public office in 
the Columbia river basin. Even chambers of 
commerce make pilgrimages to the huge 
structures. Business men want cheap power, 
too. Republican newspapers in New England 
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may believe that Governor Aiken (of Ver- 
mont) has saved Vermont from Federal 
tyranny, but the Republican Spokesman- 
Review of Spokane and the Oregonian of 
Portland have published special editions de- 
voted to Mr. Roosevelt’s dams on the Co- 
lumbia river.” 

It may be, as Mr. Neuberger says, that 
even Republicans must whoop it up for pub- 
lic power in the Columbia river country, but 
there are a number of new Republican faces 
in the 76th Congress from Wisconsin and 
elsewhere who got there by quite a different 
route. 
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Progress on TVA Purchase 


Hy omg of the contract for the $78,600,- 
000 sale of Tennessee Electric Power Com- 
pany properties to the TVA and its co-pur- 
chasers was announced by the Commonwealth 
& Southern Corporation in New York on April 
13th after three weeks of negotiations. On the 
same day the Senate passed and sent to the 
House a bill by Senator Norris amending the 
TVA Act to permit TVA to buy the proper- 
ties of TEPCO. All parties to the New York 
conference agreed to recommend the contract 
to their principals. 

The Nashville Power Board on April 7th 
unanimously refused a “take-it-or-leave- 
it” ultimatum handed down by J. A. Krug of 
the TVA in regard to Nashville’s acceptance 
of a $14,200,000 price arbitrarily set on the 
TEPCO in the Nashville area by the TVA. 
The board stated definitely that regardless of 
Krug’s attitude it would not accept any ulti- 
matum of the TVA until it had been proved 
to the satisfaction of the board that the plan 
was financially sound. 

In a memorandum statement to the news- 
papers by the board, it was indicated that the 
variance in a survey report of TEPCO prop- 
erties by Stone & Webster and by the TVA 
itself was directly traceable to the fact that 
Krug had furnished a different set of rates to 
Stone & Webster on which to base the New 
York engineers’ appraisal. 

The board stated that Krug had admitted to 
them that the rates originally used by the TVA 
in estimating the financial feasibility of Nash- 
ville’s purchase of TEPCO properties were 
not the same rates furnished to R. E. Arger- 
singer, representative of Stone & Webster. 


Program Failure Visioned 


o- Rogsinson, president of the Wash- 
ington Power Company, in a recent in- 
terview, said that the government’s present 
public power program in the Pacific North- 
west was destined to fail unless the admin- 
istration divorced idealism from realism. He 
said he held no hope for the financial success 
or public acceptance of such Federal hydro- 
electric projects as Bonneville and Grand Cou- 
lee on the Columbia river until they were put 
on a “sound business basis.” 

Thus far, he said, there had been no evi- 
dence of such a course on the part of the 
Federal government. 
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The March of 
Events 


He expressed the hope Secretary Ickes 
would appoint a business man-engineer to take 
over the direction of the Bonneville project, 
succeeding the late J. D. Ross. Robinson said 
he had reason to believe the administration 
realized the fallacies of its present course and 
might move to rectify them. These reasons he 
listed as follows: 

1. Failure to date by the Bonneville author- 
ity to execute a single contract of consequence 
for sale of power. 

2. A realization by Federal officials that 
there is not a sufficient market, or sentiment, 
for the sale of Bonneville or Grand Coulee 
power. 

He said that despite very low industrial 
rates for power from a publicly owned plant 
at Tacoma, Wash., there had been no increase 
in the industrial requirements in that city 
since 1930. Similar conditions, he said, existed 
in other cities. 

Robinson said that he believed a “proper 
business administration at Bonneville,” and 
later at Coulee, when that project was ready 
to produce energy, would result in a gradual 
and uniform distribution of the energy from 
the public plants. He said private utilities in 
Washington, Oregon, and Idaho were ready 
and _ willing to codperate with the government 
in the disposal of large blocks of power from 
the two projects, but that the present inclina- 
tion of Federal officials was to ignore them. 


FPC Report Shows Variations 


HE Federal Power Commission on April 

2nd issued a report on electric power rates 
in effect on January Ist in 191 cities of 50,000 
or more population. The agency declared that 
wide differences existed in charges for identi- 
cal quantities of electricity and that the lowest 
bills for residential service in the larger cities 
were those of publicly owned utilities, with the 
highest in every case those of private com- 
panies. 

In connection with divergence in rates for 
similar quantities of electric power, the report 
said the range from the lowest to the highest 
residential bill exceeded 150 per cent in every 
instance and in one case exceeded 250 per cent. 
The latter, it said, was the difference between 
the $1.70 bill rendered to users of 100 kilowatt 
hours by Tacoma’s municipal plant and the 
$5.96 bill rendered to users of the same amount 
of power by the Queens Borough Gas & Elec- 
tric Company of New York. It. stated: 
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“Tacoma’s municipal plant led the nation’s 
large cities with the lowest residential bills 
for 40 kilowatt hours, 100 kilowatt hours, 250 
kilowatt hours, or 1,500 kilowatt hours, 
while the publicly owned systems of Fort 
Wayne and Knoxville were the lowest in the 
country for 15 and 25 kilowatt hours in resi- 
dential service.” 

In 1938, the report said, reductions in one 
or more of the typical bills for residential 
service were made in 66 of the 191 cities by 
41 of the 149 utilities operating in them. In- 
creases in one or more typical bills were made 
in 9 of the cities by 4 utilities. There was no 
change in rates in 125 cities. 

A steady decrease in average typical bills 
for residential service since October 1, 1924, 
was noted. The importance of this downward 
trend, the commission added, lay in the op- 
portunity afforded for increased use of elec- 
trical power without a proportional increase 
in the total cost of the service. Furthermore, 
it commented, the range of difference between 
the lowest and the highest residential bills had 
decreased considerably in the past four years. 


Omnibus Transportation Bill 


AX omnibus transportation bill designed to 
unify regulation of all types of carriers 
under the Interstate Commerce Commission 
was announced late last month by Senators 
Wheeler and Truman. Senator Wheeler is 
chairman of the Senate Interstate Commerce 
Committee and Senator Truman is a member 
of the committee. 


The bill, which embodies many points 
recommended by the President’s committee of 
six, defines a transportation policy for the 
country in which the railroad problem is to 
be treated in its relationship to other forms 
of carriers, and provides for studies of the 
relationship of one to the other. 

The bill was said to be omnibus in character 
to that extent, but it deals only with the 
problem of regulating commerce in an effort 
to regularize chaotic conditions in the indus- 
try. Its provisions have the same intention, 
but differ in detail from the Lea bill in the 
House. 

The bill’s sponsors termed it a “key bill” to 
be supplemented by other legislation already 
introduced or to be placed into the legislative 
hopper at a later date. No effort was made 
to define a formula for railroad reorganiza- 
tion in the bill. 

The fate of the bill was expected to depend 
to a considerable extent on determination of 
whether reorganization and regulation on a 
new basis should follow revision of the finan- 
cial structure of the railroads, or whether 
reorganization should be attempted in advance 
of efforts to give the railroads easy access to 
bankruptcy or drastic revamping of their cost 
structures in a manner not possible under 
present law. 

Much of the bill consists of regulatory 
principles already stated in the Interstate Com- 
merce Act, but was said to be designed to 
draw together many essential or desirable 
policies now stated at random in various laws 
in a unified bill. 


- 
Alabama 


Superintendent Appointed 


R* Ingram, mayor of Tarrant, late last 
month tendered his resignation to the 
city council, effective April lst. The resigna- 
tion was tendered at an extra session of the 
council and Ingram was immediately appointed 


by the council as superintendent of Tarrant’s 
Tennessee Valley Authority electrical distri- 
bution system. 

TVA current will be made available in Tar- 
rant on or about July Ist. 

Ingram had been mayor of Tarrant for the 
past seven years. 


Arkansas 


Start on Dams Forecast 


agra of about $3,000,000 of Federal 

funds with which to begin construction 

of two multiple-purpose dams in Arkansas 

this year was forecast by Mayor Overman of 

Little Rock, chairman of the state flood con- 

Se: commission, in a recent letter to Governor 
ailey, 

Mayor Overman named the Nimrod proj- 
ect on Fourche LaFave and the Blue moun- 
tain dam on Petit Jean river in Logan county. 
Four other dams are included in the Arkan- 
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sas program already authorized but for which 
no appropriations have been made. The total 
cost would be approximately $53,000,000. 

The mayor’s report followed return of com- 
mission members from Washington, where 
they conferred with U. S. Army Engineers 
in an effort to obtain authorization of im- 
mediate construction “on at least one of the 
dams.” 

While he intimated assurance of early re- 
lease of funds, Mayor Overman expressed the 
fear “private interests in power production” 
may delay actual work. He also declared that 
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“if the next Congress be predominantly Re- 
publican or should a war develop in Europe,” 
the program may be halted. 

The mayor praised the codperation of 


Arkansas Senators and Congressmen in ob. 
taining favorable action at a conference with 
General Julian Schley, chief of staff of the 
Army Engineers. 


California 


Denies Company Opposed Bill 


H*. . Bauer, president of the Southern 
California Edison Company, on April 
5th denied that the Southern California Edi- 
son Company was responsible in any way for 
opposition to the pending John Muir-King’s 
canyon national park bill in a telegram to 
Secretary of the Interior Harold Ickes. 
Bauer’s telegram said: 

“Press dispatches appearing in today’s 
papers quote you as having told the House 
Public Lands Committee yesterday that the 
Southern California Edison Company is op- 
posing the King’s river park bill, and further 
that this company is responsible for opposition 
of both the state chamber of commerce and 
the San Joaquin Flood Control Association. 

“Evidently you have been misinformed, be- 
cause these statements are untrue. This com- 
pany has not taken part in this controversy 
and your testimony, as reported, indicates that 
not only has it taken part, but that it is the 
moving force behind most of the opposition. 

“We have enough problems of our own 
without being dragged into such extraneous 
squabbles. I am sure you will agree that the 
public misimpression thus created should not 
be allowed to stand, and will therefore ap- 
preciate your assistance in correcting it.” 


Phone Rate Action Urged 


ge action by the Los Angeles city coun- 
cil on the request of City Attorney Ray 
L. Chesebro for authority to employ special 
counsel to file and maintain action before the 


state railroad commission against the Souther 
California Telephone Company for a reduc. 
tion in rates in the Los Angeles area was 
asked in a recent communication received by 
the council from Marshall Stimson, attorney 
and member of the pension board. 

Stimson’s communication states that it is 
general knowledge that the rates are far 
greater than the company should earn, that 
patrons are compelled to pay tolls to many 
points in the Los Angeles area, and estimates 
that a cut could be made that would save the 
community $1,500,000, and still give the com- 
pany reasonable earnings. 

Stimson, in his communication, estimated 
that the excess collected by present rates is 
more than $100,000 a month and lauded Carl 
I. Wheat, suggested by Chesebro as special 
counsel, as one who is skilled in obtaining rate 
reductions. 


Bond Issue on Ballot 


A bond proposition in the amount 
of $55,000,000 for municipal distribution 
of San Francisco’s Hetch Hetchy power will 
go before the voters at the May 19th special 
election. The board of supervisors, at a re- 
cessed meeting on April 6th, voted 6 to 1 to 
submit the power proposal. 

The power proposal was said to be essentially 
the same plan that was rejected by the voters 
in March, 1937, by a 12,000 negative majority. 
It provides for a charter amendment and 
issuance of revenue bonds. A majority vote of 
the people only is required for adoption of the 
proposal. 


Colorado 


Utility Bills Tabled 


P gpa a long and bitter floor debate, which 
was marked by heated exchanges, the 
state house of representatives recently voted 
to “table” three bills introduced by Represent- 
ative James E. Griffith, Democratic floor 
leader, relating to the control and regulation 
of public utility companies, 

The debate arose on a motion by Griffith to 
refer the bills, which had been in the house 
corporation committee, to the judiciary com- 
mittee. The motion was defeated by a vote of 
41 to 21. The three bills then were tabled. 

One bill proposed to allow the state public 
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utilities commission to supervise relationships 
between operating utility companies and hold- 
ing companies; another would empower the 
utilities commission to charge any utility com- 
pany a sufficient amount of money to make an 
appraisal or survey of the company’s property, 
and a third would give the commission super- 
visory powers over the issuance of securities 
by utility companies, 

The corporation committee recommended 
to the house that the three bills be tabled and 
Griffith, in support of his motion to refer the 
bills to the judiciary committee, charged that 
the corporation committee was “stacked” with 
house members favorable to utility companies. 
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Illinois 


Rehearing Granted 


HE state supreme court on April 5th al- 

lowed a rehearing of its decision holding 
invalid a 15 per cent gas rate increase by the 
Peoples Gas Light & Coke Company of Chi- 
cago. The decision, which was issued in 
February, reversed the Cook county circuit 
court’s sanction of the rate increase. The 
state commerce commission opposed the in- 


crease, which, the commission estimated, 
would amount to about $3,000,000 annually. 

Under normal procedure, the case would be 
docketed for review at the supreme court’s 
June term. 

The company, in its application for rehear- 
ing, contended that the decision “is fraught 
with the gravest consequences to the company 
and all other privately owned public utilities, 
and to the savings of the public.” 


Maine 


Approves Quoddy Bill 


C= Barrows on April 5th signed, im- 
mediately upon receipt from the state 
senate, a bill creating the Passamaquoddy Dis- 
trict Authority, which would direct construc- 
tion of the $37,000,000 Quoddy power project 
if the Federal government supplied the neces- 
sary funds. 

The project was suspended a few years ago 
after $7,000,000 had been expended from Fed- 


eral Public Works Administration funds. 

A proposal for revival of Federal construc- 
tion of the Passamaquoddy tidal power proj- 
ect was pending at the time before the House 
Rivers and Harbors Committee. The proposal 
was a part of a recent letter President Roose- 
velt sent to Speaker Bankhead asking that 
Congress investigate the matter with a view 
to completing the work. Work was stopped 
when Congress refused to allocate further re- 
lief funds. 


Massachusetts 


Gas Bill Defeated 


he his battle for lower gas rates for the 
greater Boston area, Mayor Tobin’on April 
5th lost his first clash when the state house 
killed his bill to prohibit the Boston Consoli- 
dated Gas Company from buying gas from its 
parent company until the state department of 
public utilities determines the price and cost of 
the manufacture of gas sold to the company. 

In the city’s case against the proposal of 
the company to increase its rates, Assistant 
Corporation Counsel Lewis H. Weinstein pro- 


tested the Boston Company paid too much for 
the gas supplied by the Eastern Gas and Fuel 
Associates of Everett, which is owned by the 
Koppers interests of Pittsburgh and which 
owns the Boston Company, according to state- 
ments made in the house. 

The mayor sought to find the real cost of 
producing the gas which the Boston Company 
buys in an effort to determine how much Bos- 
ton consumers should pay. The house refused, 
116 to 93, to substitute the mayor’s bill for the 
unfavorable report. Reconsideration was de- 
nied, 108 to 81. 


Minnesota 


Seek Phone Sift Fund 


A PLAN for establishing and maintaining a 
state revolving fund for telephone rate in- 
vestigations, without the necessity of state ap- 
propriations, was proposed in the state house 
recently by Representative Henry Young of 
Minneapolis, chairman of the general legisla- 
tion committee. 

Investigations would continue to be prose- 
cuted by the state railroad and warehouse 
commission, with an initial state appropria- 
tion of $50,000 and, for 1939, an assessment 
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against the phone companies of one 
of their gross operating revenues on 
within the state. 

In subsequent years, the assessment would 
be one-half of one per cent of such gross op- 
erating revenues. 

Under the present law, state appropriations 
are required at the outset of investigations, 
but on the completion the costs are assessed 
against the company investigated. The senate 
finance committee recently refused to approve 
a budget request of $80,000 for phone rate 
investigation costs. 
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Missouri 


SEC Calls Union Electric 


| gee! hearings were scheduled to start in 
Washington on April 24th on allegations 
by the Federal Securities and Exchange Com- 
mission that Union Electric Company of Mis- 
souri had made false and misleading state- 
ments in applications and registration certifi- 
cates filed with the commission and had en- 
gaged in improper political activities with 
funds collected from employees, officers, 
directors, lawyers, and others without proper 
accounting. This was announced in Washing- 
ton on April 5th. 

An order asserting the commission had rea- 
sonable grounds to believe the allegations 
were true and that it was necessary and proper 
and in the public interest to have a public 


hearing was served on the company at St. 
Louis on April 5th. This followed months of 
investigation of the company’s affairs by 
agents, attorneys, and accountants of the 
SEC staff in St. Louis and elsewhere, in the 
course of which it was understood evidence 
was accumulated bearing on the questions in- 
volved in the order for public hearing. 

The company recently retained former At- 
torney General Homer S. Cummings and his 
Washington law firm to represent it in any 
proceeding in which it might be concerned 
in Washington. 

The Union Electric Company is subject to 
jurisdiction of the SEC by reason of the fact 
that it is a subsidiary of a holding company, 
the North American Company, registered with 
the SEC under the Holding Company Act. 


g 
New York 


Rate Cut Authorized 


AVINGS of $267,000 annually will be realized 
by consumers in Mount Vernon, New 


Rochelle, Yonkers, and other villages and 
towns in Westchester county, under the re- 
duced electric rates which the state public 


service commission recently authorized the 
Westchester Lighting Company and the Yon- 
kers Electric Light & Power Company to 
make effective April 1st. 

The decreases in residential rates alone, the 
commission announced, will save the West- 
chester Lighting Company consumers about 
$188,000 annually and customers of the Yon- 
kers Company more than $57,000 annually. 
General commercial rate reductions will save 
commercial customers of the Westchester 
Company about $11,000 a year and similar 
users of the Yonkers Company about $4,700 
a year, the commission added. 

There will be a small reduction in all bills 
rendered by the Westchester Lighting Com- 
pany under the new rates and in a large 
majority of bills of the Yonkers Electric 
Light & Power Company. Rate reductions 
will be nominal throughout the entire range 
except in the case of the residential noncook- 
ing rate. Up to 150 kilowatt hours this also 
is nomina! for both companies, but above that 
point changes make heavy reductions possible, 
it was said, 

The initial charge of the residential and re- 
ligious rate of the Westchester Company will 
be reduced from $1 to 95 cents for the first 
10 kilowatt heurs. The initial charge in the 
same category of the Yonkers Company will 
be reduced from $1 for the first 12 kilowatt 
hours to 95 cents for the first 11 kilowatt 
hours. The minimum charges for both com- 
panies for the residential and religious 
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rate will be reduced from $1 to 95 cents, 


Ordered to Supply Rate Advice 


HE state public service commission re- 

cently announced that it had ordered the 
electric companies of the Consolidated Edison 
system to cancel a proposed regulation under 
which the companies sought to make con- 
sumers responsible for the selection of the 
rates under which they are served. 

The commission’s order was directed against 
the Consolidated Edison Company of New 
York, Inc., the Brooklyn Edison Company, 
the New York and Queens Electric Light & 
Power Company, the Westchester Lighting 
Company, and the Yonkers Electric Light & 
Power Company. The companies had sought 
to amend their tariff schedules, according to 
the state commission, so as to make effective 
last February Ist a provision that “the re- 
sponsibility for the selection of an appropriate 
service classification is on the customer.” 

The commission suspended the proposed 
amendment and an investigation followed. 
Milo R. Maltbie, chairman of the state com- 
mission, reported that “in view of the com- 
plicated rate schedules that are in operation 
in many companies, consumers are entitled to 
receive the help of the utility.” He added that 
“it may be impossible in some cases for any 
one having the best intentions to predict in ad- 
vance just what form of contract or service 
classification would produce the lowest avail- 
able rate for the service rendered; and if the 
company acted in good faith, rendered every 

ossible assistance to the customer, and did its 

beat to properly advise him, it would, tem- 
porarily at least, be relieved of any responsi- 
bility in case the customer made a wrong 
selection.” 


566 





THE MARCH OF EVENTS 


North Carolina 


Fail to Evade Authority 


EPRESENTATIVES from Yadkin, Surry, and 
R'Forsyth counties recently sought unsuc- 
cessfully to exempt their areas from a state 
senate bill setting up a board of power com- 
missioners in High Point to administer the 
city’s proposed hydroelectric system. 

The dam, and the lake impounded by it, 
would affect all three counties. Representative 
Pickens of Guilford said that acceptance of 
the various amendments would “have the 
effect of stopping and precluding the erection 
of the hydroelectric plant.” 

A count of the vote on the Forsyth amend- 


ment showed it was defeated, 43 to 35, while 
the others were rejected on voice votes. 

Representative McBryde of Cumberland, 
who argued against the proposal by Dobson 
of Surry to limit the scope of the measure to 
Guilford county, said that “the Duke Power 
Company is fighting the proposition of the 
city of High Point. The power companies 
have a strong enough hold on the state 
already.” 

An amendment by Pickens to provide that 
the bill shall not give the city any powers it 
does not already possess was adopted. 

The bill passed second reading but an effort 
to suspend the rules was defeated. 


ie 
Ohio 


Light Plant Way Clear 


HE state supreme court on April 5th re- 
moved the last legal barrier against con- 
struction of the Cleveland municipal light 
plant addition when it refused to review the 
suit brought against the city seeking to enjoin 
the sale of $3,000,000 worth of light plant ex- 


pansion bonds approved by the voters last 
December. 

George H. Charls, Cleveland taxpayer who 
had brought the suit, had lost in both the 
common pleas and appellate courts. 

The bonds had been sold to a Chicago 
syndicate, but delivery was held up pending 
the supreme court’s decision. 


1B 
Oklahoma 


Extra Pay Illegal 


EMBERS of the Grand River Dam Au- 

thority, the board controlling the $20,- 
000,000 northeastern Oklahoma hydroelectric 
project, cannot legally hold any other office 
under the authority, Mac Q. Williamson, 
attorney general, ruled recently. 

Three members had been hired by fellow 
members as administrative officers. These 
three have been subject to criticism from 
Governor Phillips, who declared he believed 
that “hiring themselves” was illegal. 

The attorney general was asked to deter- 
mine legality of four points submitted by the 
authority. One concerned paying members 
travel expenses in addition to the $10 per day 
allowed under the act for each day the board 
meets, and the opinion held travel expenses 
could be paid legally. 

The other three pertained to whether the 
board had authority to select a member as 
secretary-treasurer at $300 a month in addi- 
tion to the $10 a day allowance for meetings; 
authority to select a member as labor rela- 
tions man at $10 a day and expenses in addi- 
tion to the $10 per day for meetings; and 
authority to select a member as power sales- 
man at the additional $10 a day or a salary 
of $300 a month and expenses. All these 
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questions were answered in the negative. 

The governor was said to be supporting a 
bill in the state legislature which would pro- 
vide for a 5-member board, all to be appointed 
by the governor. Under the present law, the 
authority has nine members, three named by 
the governor; three by the attorney general; 
and three by the state labor commissioner. 

The PWA on April 7th announced an addi- 
tional grant of approximately $1,000,000 would 
be made available to the Grand River Dam 
Authority on April 15th. Clark Foreman, 
PWA power division director, said the amount 
would be granted in the expectation that a 
new authority board, created by the state 
legislature on April 6th, would adopt immedi- 
ately necessary resolutions to obtain the 
funds from the government. 

He added that the PWA had not determined 
whether it would purchase $2,000,000 of au- 
thority bonds and was continuing its study of 
increased land costs and of the state legis- 
lation recently passed. 


Seeks Court Limit 


A BILL to prevent utility companies from 
appealing state corporation commission 
rulings on rates to Federal district court in 
Oklahoma was sent to the judicial committees 
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of the state house and senate recently by 
Reford Bond, commission chairman, with a 
request for speedy action. 

The bill would vitalize a Federal act which 
deprives the Federal court of jurisdiction in 
rate cases. Under the present law, Bond said, 
public utilities can carry appeals to Federal 
court where the entire mass of evidence sub- 
mitted to the commission in rate hearings is 
submitted anew. 

The bill would provide that utilities may 
appeal only to the state supreme court from 
commission rulings. The supreme court would 
be limited to determining whether the com- 
mission had regularly pursued its authority, 
and whether the findings were sustained. 


Bond said passage of the bill would say 
hundreds of thousands of dollars for the state 
expended on trials. He stated that the bij! 
would take all legislative power from the 
court; replace legislative power with judicial 
power; and broaden the term “transportation 
and transmission companies” to include all 
public utilities. 

Bond said that state courts provid: 09 judi. 
cial review at present of railroad, te phone, 
or telegraph cases. He declared that in every 
instance where the state commission refused 
telephone rate increases, the companies could 
take their appeals to Federal court. This pro- 
cedure would be halted by the bill, the chair- 
man said, 


Pennsylvania 


Wins Franchise Tax Case 


N a brief decree, handed down in the 

Dauphin county court on April 6th, Judge 
William M. Hargest ruled in favor of the 
Columbia Gas & Electric Company in its fight 
to invalidate the 5-mill franchise tax on 
foreign corporations imposed by the 1935 
legislature. 

The tax was estimated to yield the state 


Rhode 


State Likely to Bear Probe Costs 


Wer! the state of Rhode Island will have 
to bear the cost of the $225,000 Young 
survey of public utilities, which former Gov- 
ernor Robert E. Quinn had assured the voters 
just before the last election would be paid for 
by the utilities, recently appeared probable. 

With only nine legislative 0 left in which 
to find means of raising the $225,000, which 
Governor William H. Vanderbilt had included 


$8,000,000 annually and, if the decision is up- 
held by the appellate courts, the state will 
have to refund to foreign corporations more 
than twenty millions already paid in tax. 

The far-reaching decision was announced 
on April 6th to enable the state to file its 
appeal with the state supreme court by April 
8th, the last day on which appeals may be 
listed for hearing by the high tribunal during 
its May session at Harrisburg. 


Island 


in his budget after Democratic assurances 
that the amount would be received from the 
utilities, Attorney General Louis V. Jackvony 
said he had never been asked for an opinion 
on the liability of the four electric light com- 
panies affected. 

On March 14th, when it was apparent that 
the utilities had no intention of voluntarily 
paying the $225,000, Governor Vanderbilt said 
that he was turning the matter over to Mr. 
Jackvony, for an opinion “as soon as possible.” 


South Carolina 


FPC Approves License Transfer 


HE Federal Power Commission recently 

approved the transfer of the license for 
the Santee-Cooper hydroelectric power and 
navigation project from Columbia Railway 
and Navigation Company to the South Caro- 
lina Public Service Authority, effective April 
1, 1939, upon finding that the transferee had 
complied with the requirements of all appli- 
cable state laws with respect to the operation 
of the project, and that the transfer of license 
would be consistent with the public interest. 
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This acfion was in response to a petition filed 
by the company and the authority July 30, 
1934, and amended April 4, 1939. 

The license was issued on April 2, 1926, for 
a period of fifty years, to Columbia Railway 
and Navigation Company, affecting the Santee 
and Cooper rivers, navigable waterways of 
the United States in Orangeburg and Berkeley 
counties, South Carolina. The South Carolina 
Public Service Authority acquired the rights 
of oe by an assignment dated March 
1%, 4 

The Columbia Railway and Navigation 
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Company, at a meeting of stockholders held at 
its ofice in New York on March 15th last, 
agreed to sell to the South Carolina Public 
Service Authority substantially all of the com- 
pany’s property rights and privileges in the 
Santee-Cooper project for $421,301.79, plus 
accrued interest at 5 per cent on $419,544.21 
from December 31, 1936, and 5 per cent in- 
terest on the balance from August 1, 1938. 


The company also agreed to assign its Fed- 
eral license S. C. 199, to the state authority, 
subject to approval of such transfer by the 
Federal Power Commission. This license was 
granted by the commission on April 2, 1926, 
and amended from time to time since that 
date, for the construction of a hydroelectric 
and navigation project on the Santee and 
Cooper rivers. 


Tennessee 


Board Director Named 


RGANIZATION of the Memphis Light, Gas 
and Water Commission, which will direct 

the operation of Memphis Power & Light 
Company facilities which the city and TVA 
have agreed to buy, was completed recently. 
W. W. Mallory, veteran member of the old 
Light and Water Board, was elected presi- 


dent. His salary was set at $12,000 a year. 
Thomas H. Allen, chairman of the old board, 
was named vice president and chief engineer 
at a salary of $10,000 a year, and Ira J. Lich- 
terman, commissioner, at $3,600. N. W. Wade 
was elected secretary, at $4,800. 

Transfer of the gas and light properties, 
for which the city and TVA have agreed to 
pay $17,360,000, is expected in May. 


Texas 


Utility Bill Rejected 


ipo to bring all utilities under regu- 


lation by the state railroad commission 
apparently were killed for the session late last 
month as a house committee again rejected a 
regulatory bill by Bryan Bradbury. 

Notice of a minority report was not im- 
mediately filed —— the majority adverse 
recommendation by the house committee on 
municipal and private corporations. 

Bradbury’s introduction of the bill some 
time ago followed decisive action by the com- 
mittee in rejecting his bill to create a public 
utilities commission. 


Gas Cut Ordered 


HE U. S. Supreme Court recently 
amended an opinion delivered February 
6th, in order to make applicable earlier pro- 


visions on a contract requiring the Arkansas 
Louisiana Gas Company to put into effect in 
Texarkana, gas rates as low as those charged 
in adjacent Texarkana, Arkansas. 

Section 9 of the contract entered into in 
1930 between Texarkana, Tex., and the gas 
company provided for the same rates in the 
adjoining cities. 

The action amending the February 6th 
opinion, a victory for the Texas city, was an- 
nounced on March 29th in these words: 

“The motion of the city of Texarkana, 
Tex., to amend the decree of February 6, 1939, 
is granted. Said decree is armended by adding 
at the end thereof the following paragraph: 
‘It is further ordered that the decree of the 
United States District Court for the eastern 
district of Texas, filed herein on July 31, 1937, 
be reversed in so far as it held that § 9 of the 
franchise was not applicable to the period 
prior to December 1, 1933.’” 


Wisconsin 


Ordered to Show Cause 


TS Rural Electrification Administration 
having brought to its attention alleged ex- 
cessive rates charged for energy supplied to 
an REA project in Wisconsin, the Federal 
Power Commission, on its own motion, re- 
cently ordered the Minnesota Power & Light 
Company to show cause on or before May 4, 
1939, why the company’s rates and charges 
rovided under Schedule No. DP-3 should not 

made applicable to service rendered to the 


Northern Power Company and the Superior 
Water, Light & Power Company under 
Schedules FPC Nos. 1 and 2, on file with the 
commission. 

On December 20, 1938, the REA wrote the 
commission stating that the Superior Water, 
Light & Power Company supplies energy to 
an REA-financed project at a rate which is 
excessive, but which it could not reduce, the 
company stated, because of the rate schedule 
under which it purchases energy from the 
Minnesota Power & Light Company. 
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The Latest 
Utility Rulings 


Supreme Court Reverses Federal Injunction 
Against; Temporary Rate Reduction 


E Box United States Supreme Court 
on April 17th reversed a decision 
of the statuatory District Court in the 
so called “York Case,” Edison Light & 
Power Company v. Driscoll et. al., 25 
P.U.R.(N.S.) 441. The District Court 
had granted an injunction against the 
temporary rate reduction order of the 
Pennsylvania Public Utility Commis- 
sion, in an opinion which held that the 
temporary rate section of the Pennsyl- 
vania statute (§ 310(a) Public Util- 
ity Act of Pa.), under which the Penn- 
sylvania commission acted, made no 
provision for consideration of present 
fair value or other elements and mea- 
sures of value required to be considered 
by former decisions of the United States 
Supreme Court. The District Court had 
also granted the injunction against the 
Commission order on the ground that in 
any event the rate fixed by the state com- 
mission was confiscatory. 

Mr. Justice Reed, rendering the ma- 
jority opinion of the United States Su- 
preme Court reversing the district court, 
found that the Pennsylvania statute did 
not necessarily contravene constitutional 
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guaranties of the utility company where 
it was not shown that it had been ap. 
plied in such a way as to result in con- 
fiscation. The court said no distinction 
could be made between temporary rate 
making and ordinary rate regulation. 
The court further found that there was 
no compelling evidence before the dis- 
trict court to sustain the latter’s conclu- 
sion that the Pennsylvania commission’s 
temporary rate order would have re- 
sulted in confiscation of the utility com- 
pany’s property, and that under the cir- 
cumstances the Pennsylvania commis- 
sion’s temporary rate order did not vio- 
late essential rules of Supreme Court 
precedent. 

Mr. Justice Frankfurter wrote a 
separate concurring opinion, in which 
Mr. Justice Black joined, chiding the 
majority of the court for following 
principles of valuation which had been 
layed down by the Supreme Court in 
leading decisions which went back as far 
as 1898. Mr. Justice Douglas did not 
participate in the decision. 

Driscoll et al. v. Edison Light & 
Power Co. 


Right of State to Revoke Interstate 
Carrier’s Permit 


_ may, in the absence of Fed- 
eral regulation, control the opera- 
tion of interstate motor carriers over its 
highways, prohibit such carriers from 
engaging in intrastate service without 
obtaining a certificate of convenience 
and necessity, and revoke an interstate 
operator’s permit for engaging in intra- 
state operation contrary to the rules of 
the state regulatory authority and in 
violation of the conditions under which 
the interstate permit has been granted. 
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This is the holding of the United States 
Supreme Court in a case where an in- 
junction to restrain state officials had 
been denied. 

An interstate carrier, complaining 
against the revocation of his interstate 
permit by the Missouri commission, was 
found to have transported property from 
St. Louis, Missouri, to Kansas City, 
Kansas, and from there back to Kansas 
City, Missouri, which was the intended 
destination of the shipment. When the 
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commission revoked the permit the In- 
terstate Commerce Commission had not 
acted upon the carrier’s application un- 
der the Federal Motor Carrier Act, 
and, according to the Supreme Court 
decision, meanwhile the authority of the 
state body to take appropriate action un- 
der the state law to enforce reasonable 
regulations of traffic upon the state high- 
ways had not been superseded. 

The validity of the requirement of a 
certificate for intrastate transportation 
to promote the proper and safe use of the 
state highways was said not to be open 
to question. The interstate carrier had 
sought and obtained a permit exclu- 
sively for interstate transportation. It 
was entirely free to conduct the trans- 
portation if it did not engage in intra- 
state business for which it had deliberate- 
ly refrained from qualifying itself. The 
court could not see that the rule prohibit- 
ing intrastate service, on its face, im- 
posed any improper burden upon inter- 
state commerce. Mr. Chief Justice 
Hughes, speaking for the court, said in 
part : 


We may assume that Congress could reg- 


ulate interstate transportation of the sort 
here in question, whatever the motive of 
those engaging in it. But in the absence of 
the exercise of Federal authority, and in the 
light of local exigencies, the state is free to 
act in order to protect its legitimate inter- 
ests even though interstate commerce is di- 
rectly affected. 


If, said the court, the interstate car- 
rier’s hauling of merchandise across the 
state line was not in good faith but was 
a mere subterfuge to evade the state’s 
requirement as to intrastate commerce, 
there was no ground for saying that the 
prohibition of the use of the interstate 
permit to cover such transactions and the 
application of the commission’s rule pro- 
hibiting them in the absence of an intra- 
state certificate were an unwarranted in- 
trusion into the Federal field for the sub- 
jection of interstate commerce to any 
unlawful restraint. Moreover, if the 
prohibition of such transactions was 
valid, the commission was entitled to en- 
force it by revoking the carrier’s permit 
for breach of the condition upon which 
it was issued and accepted by the carrier. 


Eichholz v. Public Service Commission 
of Missouri et al. 


e 


Apportionment of Expense of Headwater Improvements 
Between Power Companies 


ye Federal Power Commission, on 
an application for a determination 
under § 10(f) of the Power Act, dis- 
cussed the proper application of this sec- 
tion of the Power Act. It was said that 
the general purpose of the section is to 
encourage orderly and comprehensive 
development of watersheds having 
power value through financial contribu- 
tions by lower licensees who benefit from 
up-stream improvements. Under it the 
commission performs the _ statutory 
function of equitably apportioning an- 
nual charges for interest, maintenance, 
and depreciation on upper storage reser- 
voirs and other headwater improve- 
ments. 

Headwater improvements include, 
among others, according to the commis- 
sion, those which are under forest serv- 
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ice permit as well as those licensed under 
the Power Act. The lower power de- 
veloper can be expected to share the 
burden only if benefit is available from 
storage releases. Benefits received by 
these licensees, ruled the commission, 
can be measured by the amount and 
value of energy generated at plants by 
use of stored water. The commission 
further held that consideration should be 
given to constructed facilities but no con- 
sideration is to be given to probable new 
construction. 

In so far as conveyance charges are 
concerned, said the commission, it is rea- 
sonable to consider that stored water 
originated in localities which would re- 
quire the least cost of conveyance, irre- 
spective of whether this accords with ac- 
tual reservoir manipulation or plant 
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operation by the upper licensee. The 
cost of intake structures which are an 
integral part of a tunnel used for con- 
veyance would be allocated to the tunnel 
cost rather than the reservoir cost even 
where such intake structures are located 
in the reservoir. 

Concerning the conduits and tunnels, 
it was Said these should be considered as 
being (a) in part devoted to the convey- 
ance of water for direct use for current 
power plant operation, a function bene- 
ficial only to the upper licensee ; and (b) 
in part devoted to the conveyance of 
water for storage and later use, a func- 
tion beneficial to both licensees. Ap- 


portionment of total annual charges fo; 
interest, maintenance, and depreciation 
on conveyance facilities, it was held 
should be in the ratio that the amount of 
water conveyed for “direct use” bears 
to the amount of water conveyed for 
storage and later use. 

The commission concluded that the 
value of power generated by upper and 
lower licensees from the storage releases 
depends upon two elements: (a) the 
number of kilowatt hours generated by 
each, and (b) the value of each kilowatt 
hour generated. Re Southern California 
Edison Co. Ltd. (Opinion No. 36, 
Projects Nos. 67, 120, 96). 


e 


Distribution of Pool Car Shipments 
In Intrastate Commerce 


A MOTOR carrier was held by the 
Washington Department of Public 
Service to be operating illegally in dis- 
regard of rates established for intrastate 
commerce, where the carrier was dis- 
tributing pool car shipments under inter- 
state rate schedules. In each of the pool 
car shipments the shipper determined 
that the motor carrier was the consignee, 
and in each case the cars reached the 
consignee at a certain city and the mer- 
chandise therein came to rest. At that 
point, said the commission, the interstate 
character of these shipments vanished. 
The subsequent transportation of parts 
of the pool shipments to persons in and 
near the city was purely intrastate and 
therefore subject to the rules, regu- 
lations, and tariffs of the state commis- 
sion. The commission added: 

This is not only a reasonable interpretation 


of the law, it is an interpretation based on 
good business policy. Certainly no one will 


hold that the Interstate Commerce Commis- 
sion, through unauthorized extension of its 
authority, may flaunt state laws or permit 
carriers using the highways of the state to 
violate the law. This theory is upheld by the 
United States Supreme Court in a very re- 
cent pronouncement in McDonald v. Thomp- 
son (1938) 27 P.U.R.(N.S.) 31, 59 S.Ct. 176, 

It is true as before stated that in practi- 
cally every instance the shipper of a pool car 
included therein or transmitted by mail to 
the consignee, Consolidated Freight Lines, 
Inc., an instruction sheet, giving details for 
the distribution of the goods contained in 
the car. The department does not believe, 
however, that the shipper prolonged the in- 
terstate character of the shipment by so 
doing. If we are to accept the theory of 
counsel for respondent, then there is no 
place we can draw the line between inter- 
state and intrastate movements. If such 
theory were adopted, state regulatory com- 
missions would find it impossible to enforce 
their laws. 


Department of Public Service v. Con- 
solidated Freight Lines, Inc. (Order M. 
V. No. 30496, Hearing No. 1748). 


e 


Customer Is Denied Order for Service 
At Contract Rate 


Pyros by a customer for an order 
of a New York court directing a 
utility company to supply gas and elec- 
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tricity to the customer’s residence at 
rates set forth in the petition, and al- 
legedly established by contract, was dis- 





ansaowv 


“na ih omen oa oF 


> 7 


an wine. or Sf aee se . 


THE LATEST UTILITY RULINGS 


missed. The court held that no triable 


jssue Was presented. 

The customer alleged that he and the 
utility company had entered into and 
duly signed and executed a “writing.” 
He set forth a letter from the company 
referring to a reduction of rates and sug- 
gesting that if the customer desired to 
enjoy the full benefit of the new rates, a 
power meter then used by him should be 
removed and all electricity should be 
furnished through one meter. He stated 
that a schedule of rates was furnished 
and that he complied with “said writing” 
and that the company furnished electric 
service at the rates set forth until a cer- 
tain date when he was billed for service 
at increased rates. Apparently, said the 
court, the customer sought to plead a 
contract. Mr. Justice Nolan said: 

If the “writing” referred to, and the “com- 
pliance with the writing” pleaded constitute 
a contract, no agreement was made to fur- 
nish service at the rates provided, for any 
specified period, and if such agreement had 
been made, it was subject to the provisions 
of the Public Service Law. Such agreement, 
if it provided for a different rate than that 
specified in the schedules of the defendant filed 
and in effect at the time, was void (Public 
Service Law, § 66, subd. 12). Petitioner 
does not allege that he is entitled to the 
rates set forth in the petition, according to 


e 


the schedules on file, or that the rates at 
present charged are violative of the sched- 
ules now in effect or are discriminatory in 
so far as he is concerned. 


The utility company, in its answer, al- 
leged that it had filed and kept on file 
with the commission properly estab- 
lished rate schedules and that it had 
made its charges under certain classi- 
fications until its discovery that the 
premises had been altered and had be- 
come a multiple dwelling, after which it 
had furnished service under proper 
classifications. 

The court said that if every allega- 
tion of the petition and the customer’s 
reply to the answer be accepted as true 
and every allegation of the answer be 
considered as not established, the cus- 
tomer had still failed to establish that he 
was entitled to service at the rates which 
he set forth in his petition. If the cus- 
tomer’s claim was that the rates charged 
were unreasonable or unfair, his proper 
remedy was by complaint to the com- 
mission. If his claim was that he was in- 
duced to enter into the contract by false 
or fraudulent representations to his 
damage, he had an adequate remedy at 
law by appropriate action. Broderick v. 
Westchester Lighting Co. 


Power to Impose Conditions When Street Railway 
Discontinues Service 


Eee superior court of Pennsylvania, 
in reversing an order of the com- 
mission disapproving a contract between 
a city and a street railway company, up- 
held the company’s contention that the 
commission has no authority to fix re- 
paving and rail removal conditions after 
abandonment, and that the action of the 
commission disapproving the contract 
between the company and the city was 
arbitrary and illegal. 

The court said that conditions im- 
posed by a municipality upon a street 
railway company as a prerequisite of en- 
try become contractual obligations, 
which must be complied with unless 
stricken down by some proper legislative 
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exercise of the police power. It was 
further stated that while a street railway 
company occupies a street with its tracks 
an obligation to repair the street imposed 
by contract will be enforced. 

With respect to the power of the state 
to alter agreements made by public serv- 
ice companies, the court said: 

The state in the exercise of_the police 
power under Art. 16, § 3, of the Constitution 
may alter agreements evidenced by charters, 
ordinances, or other contracts, in the inter- 
est of the public, made by public service com- 
panies, and delegate to the commission the 
power to determine the rights of the re- 
spective parties, when the facts establish 
the necessity for so doing .. . but where, as 
here, operation by the street railway com- 
pany ceases, franchise and other contractual 
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rights and obligations apply thereafter . . . 
As conditions precedent to a street railway 
company’s discontinuing service on certain 
streets and highways the commission could 
not create any new rights or impose any 
higher obligations or greater burdens on 
appellant than those existing at the time of 
discontinuance by virtue of its charter, 
franchises, contracts, or the common law. 


After a street railway company ceases 
its operation and the rendering of serv- 
ice to the public in a municipality, perti- 
nent franchises, ordinances, and con- 
tracts between the company and the 
municipality are determinative of the re- 
spective rights and obligations, it was 
said. They may not be varied or set aside 
and other rights granted and obligations 
imposed unless there is legislative power 


over the subject matter and such power 
delegated to the commission. In this par- 
ticular case the statute was silent on the 
subject. 

The court said that while it recognizes 
the broad power of the commission in 
supervising and regulating of utilities, 
including control of abandonment of 
service, such power does not extend to 
the creation and enforcing of new rights 
and obligations after abandonment solely 
on the basis of a declared policy. 

Since the commission’s order was con- 
ditioned upon matters based only on the 
commission’s policy and unsupported by 
evidence, the order was set aside. West 
Penn Railways Co. v. Pennsylvania Pub- 
lic Utility Commission. 


Other Important Rulings 


N a condemnation proceeding relating 
I to the acquisition of property by a 
municipality, the supreme court of In- 
diana interpreted the Indiana statutes to 
mean that a “public utility” is the owner 
of one or more “utilities” and that a 
“utility” is the property or plant which 
furnishes service to the public. Public 
Service Co. of Indiana et al. v. Aurora, 
19 N. E. (2d) 255. 


A New York court held that engi- 
neering questions involved in a grade- 
crossing elimination proceeding were 
exclusively within the province of the 
commission and the appellate court 
could not compare engineering plans and 
pass upon their comparative merits. The 
question before the court, it was said, 
was one of law, and the court could not 
be called upon to exercise discretion. Re 
Elimination of Existing Highway-Rail- 
road Crossings at Grade in Batavia, 8 N. 
Y. Supp. (2d) 910. 


A New York court held that where 
contracts between telephone companies 
for exchange of business at prescribed 


rates provided that either company could 
terminate the agreements by notice, such 
a contract was effectively terminated 
upon notice being given, and services 
rendered thereafter need not be paid for 
at contract rates, notwithstanding the 
fact that there was a continuance of 
business relations with traffic interchange 
after that date. New York Telephone 
Co. v. Jamestown Telephone Corp., 8 
N.Y. Supp. (2d) 948. 


The supreme court of New Jersey, in 
sustaining an order of the commission 
fixing water rates, said that comparabil- 
ity of rates charged by like utilities in 
adjacent communities is within the 
discretion of the commission in a pro- 
ceeding to establish rates. New Jer- 
sey Suburban Water Company v. Board 
of Public Utility Commissioners, 4 A. 
(2d) 47. 


The Montana commission held that a 
change in board membership subsequent 
to a hearing would not prevent it as now 
constituted from entertaining a petition 
for a rehearing. Re Bice Brothers 
(Docket No. 2855). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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UNITED STATES SUPREME COURT 


City of Texarkana, Texas 


Vv. 


Arkansas Louisiana Gas Company 


[No. 294.] 
(— U. S. —, 83 L. ed. —, 59 S. Ct. 448.) 


Rates, § 117 — Municipal power — Franchise ordinance — Abdication or del- 
egation of powers. 

1. A provision in a municipal franchise ordinance that if a public utility 
company shall be compelled to, or shall voluntarily, establish rates in another 
city less than the rates granted by the ordinance, the lessened rate shall apply 
in the city enacting the ordinance, leaves with such city the unimpaired 
power to regulate rates and is not invalid and unenforceable as an attempt 
by the city to abdicate and delegate the city’s rate-making function; the pro- 
me against higher rates is a limitation on the right of the company, 
p. 197. 


Rates, § 116 — Municipal powers — Charter provision — Franchise. 


2. A charter provision retaining for a city the right to regulate must be 
read into a franchise fixing limitations upon rates, p. 197. 


Courts, § 23 — Controlling law — Federal decision — State law. 
3. The determination by a Federal court of the question whether a gas com- 
pany is bound to furnish consumers gas at a lessened rate stipulated in the 
company’s franchise follows the state law, p. 198. 


Appeal and review, § 25 — Decision on local questions — Practice of Supreme 
Court. 
4. The Supreme Court looks to the trial court for the original examina- 
tion of local questions and relies for aid upon the explanation of its con- 
clusion, p. 198. 


Rates, § 220 — Franchise — Binding effect — Failure to bind munictpality. 


5. The obligation of a public utility to limit rates to the level in effect in 
another city as provided for in the utility’s franchise is not lessened by 
reason of the fact that the municipality under its charter has power to regu- 
late rates and the municipality cannot agree not to raise or lower rates, 
p. 199 
Rates, § 225 — Franchise agreement — Interpretation. 

6. A franchise agreement providing that a public utility shall limit rates in 
a city to the level at which it is “finally compelled to” place rates in effect 
in another city is to be construed as meaning finally compelled by entry of 
final court order which makes effective a challenged rate order, and no right 
to demand the lower rate and no cause of action to enforce the right arise 
until that time ; but when such order is entered the consumers in the city are 
entitled to have the lowered rate applied to their consumption for the same 
period of time it is enjoyed by the consumers in the other city, p. 201. 


[13] 193 27 P.U.R.(N.S.) 
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Return, § 54 — Confiscation — Franchise agreement. 


7. The confiscatory character of utility rates is not a defense when a utility 
has entered into a binding contract establishing such rates, p. 202. 


[February 6, 1939.] 


— to review judgment of Circuit Court of Appeals 

for Fifth Circuit denying validity or applicability of a 

franchise rate provision; reversed. For lower court decision 
see 97 F, (2d) 5, 25 P.U.R.(N.S.) 140. 


APPEARANCES: Benjamin E. Car- 
ter, of Texarkana, Arkansas, argued 
the cause for petitioner; William C. 
Fitzhugh and Henry C. Walker, Jr., 
both of Shreveport, Louisiana, argued 
the cause for respondent. 


Mr. Justice REED delivered the 
opinion of the court: A writ of cer- 
tiorari brings to this court for review 
a judgment? of the circuit court of 
appeals for the fifth circuit denying 
the validity or applicability of the fol- 
lowing section in a franchise granted to 
respondent by petitioner in 1930. Sec- 
tion IX of that franchise reads as fol- 
lows: 

“If grantee shall be finally com- 
pelled to, or should voluntarily, place 
[sic] in any rates in the city of Texar- 
kana, Arkansas, less than the rates 
granted by this ordinance then and 
thereupon the lessened rate shall apply 
in the city of Texarkana, Texas, and 
grantee shall not be authorized or per- 
mitted to charge and collect any higher 
rate.” 


¥ 


Texarkana, Texas, and Texarkana, 
Arkansas, are adjacent cities divided 
by the Arkansas-Texas state line. Re- 
spondent serves as a public utility for 
the distribution of gas in both cities. 
Because of the section just quoted, the 
Texas city undertook judicial action 
to secure gas for itself and its citizens 
at rates lower than those stated in oth- 
er sections of the franchise. We 
granted certiorari® on account of as- 
serted conflict with the decisions of 
the state courts on an important ques- 
tion of local law. 

The charter of the Texas city gives 
authority to grant franchises for the 
use of its public ways upon terms to be 
embodied in ordinances, which must 
expressly provide that the city shall re- 
tain the regulation of the business of 
the utility, the fixing of its rates, and 
the right to inspect its operations. 
Should these reservations be omitted, 
they are nevertheless to be considered 
part and parcel of the franchise.* The 
charter also provides that the city 
should have the power to regulate rates 





1 Arkansas Louisiana Gas Co. v. Texarkana 
(1938) 97 F. (2d) 5, 25 P.U.R.(N.S.) 140. 
2(1938) 305 U. S. —, 83 L. ed. —, 59 S. Ct. 


8 Section 160. “The rights of the city of 
Texarkana in the use of the public streets, al- 
leys, squares, parks, bridges, and all public 
places are hereby declared to be inalienable to 
any person, firm, or corporation, except by li- 
cense permit and franchise passed by the city 
council on the affirmative vote of three-fifths of 
all the members of said council elected.” 


27 P.U.R.(N.S.) 


Section 163.’ “Said proposed franchise shall 
contain all the terms and agreements be- 
tween the parties thereto, and it must ex 
pressly set forth that the council shall have 
the right and privilege of regulating and cor- 
trolling the operation of all business done 
thereunder, fixing fares, rates, tolls, and 
charges and inspecting the business and work 
from time to time as it progresses, and rate 
regulations shall conform to § 197 of this 
charter.” 


Section 163a. “In the event that any frat- 


194 
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charged by gas companies.* The gas 
company and its predecessors had long 
held a franchise for furnishing gas to 
the Texas city. The earliest ordi- 
nances of the city were amended in 
1923, by which amendment certain 
rates for gas were fixed. Article E. 
in that ordinance provided that the gas 
company should “not at any time 
charge for furnishing gas” to the Tex- 
as city “a greater sum than it 
at the same time charges and collects” 
from the Arkansas city. On June 17, 
1930, the gas company accepted a com- 
promise agreement, in ordinance form, 
which increased the rates to gas con- 
sumers from those set out in the 1923 
franchise. This is the ordinance con- 


taining the § IX heretofore quoted and 
it is the ordinance regulating rates 
now in effect in the Texas city. 


On May 30, 1930, the gas company 


secured a similar arrangement adjust- 
ing rates from the Arkansas city. 
There had previously been in effect 
a franchise of 1923 with rates substan- 
tially identical with the Texas 1923 
rates. The Arkansas franchise of 1930 
was subjected to a referendum and 


to prolonged litigation. Eventually, 
on December 1, 1933, a final order set 
aside the 1930 ordinance of the Arkan- 
sas city and established the rates of the 
1923 ordinance as effective for the con- 
sumers of the Arkansas city from 1930 
to the date of the decree. This de- 
cree also required refunds to the Ar- 
kansas consumers for overpayment 
during that period.® By further 
litigation, a resolution of the coun- 
cil of the Arkansas city of Decem- 
ber 22, 1933, promulgating rates 
for the future was upheld. These 
last rates were the 1923 rates, modi- 
fied in minor particulars. In the 
order of December 4, 1936, confirm- 
ing the rates established by its resolu- 
tion, the gas company was directed to 
refund to the consumers any overpay- 
ment by reason of the collection of 
higher rates during this last judicial 
proceeding. It thus appears that the 
legal rates to the consumers of the 
Arkansas city at all times have been 
substantially those of the 1923 ordi- 
nance. 


In Texarkana, Texas, the consum- 
ers have paid since 1930 the rates fixed 





cise or permit is so given by said council, 
*hich shall not contain such stipulations 
therein as provided for in § 162 of this char- 
ter, then it shall, nevertheless, be considered 
that all of the said stipulations contained in 
said §§ 162, 163, and 197 are part and parcel 
of the said contract and franchise, just as 
though written therein, and the said applicant 
so accepting such franchise, as well as their 
heirs, assigns, and successors, shall be held and 
firmly bound thereto, notwithstanding such 
omissions,” 

*Section 196. “That the city council shall 
have the power to regulate by ordinance the 
rates and compensation to be charged by all 
water, gas, light, and telephone companies, 
corporations or persons using the streets and 
public grounds of said city and engaged in 
furnishing water, gas, light, and telephone 
service to the public, and to prescribe reason- 
able rules and regulations under which such 
commodities shall be furnished and services 
tendered, and to fix penalties to enforce such 
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charges, rules and regulations; provided, that 
the city council shall not prescribe any rate 
or compensation which will yield less than 10 
per cent per annum net on the actual costs of 
the physical properties, equipments, and bet- 
terments. Said city council may also fix the 
charges which may be collected for transport- 
ing passengers and baggage in vehicles en- 
gaged in public service.” 

5 Arkansas Louisiana Gas Co. v. Texarkana, 
supra; cf. Southern Cities Distributing Co. 
v. Carter (1931) 184 Ark. 4, P.U.R.1932B, 
155, 44 S. W. (2d) 362, appeal dismissed 
(1932) 285 U. S. 525, 526, 76 L. ed. 922, 
923, 52 S. Ct. 393; Texarkana v. Southern 
Cities Distributing Co. (1933) 64 F. (2d) 
944, writ of certiorari denied (1933) 290 U. 
S. 650, 78 L. ed. 563, 54 S. Ct. 67. 

6 Arkansas-Louisiana Gas Co. v. Texarkana 
(1936) 17 F. Supp. 447, 17 P.U.R.(N.S.) 241, 
affirmed (1938) 96 F. (2d) 179, 24 P.ULR. 
(N.S.) 267; certiorari denied (1938) — U. 
S. —, 83 L. ed. —, 59 S. Ct. 66. 


27 P.U.R.(N.S.) 
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in that ordinance, which are substan- 
tially higher than those finally de- 
termined as applicable to the Arkansas 
consumers. The gas company in Oc- 
tober, 1933, sought from the Texas 
city council rates still higher than those 
granted by the 1930 ordinance. The 
company gave notice that on Novem- 
ber 23, 1933, a new and higher sched- 
ule of rates than those provided in the 
1930 agreement would be established 
in the Texas city. The Texas city 
sought and obtained in the state court 
an injunction against this increase. 
This is still effective. This suit was re- 
moved to the Federal district court for 
Texas. The bill was amended on Jan- 
uary 15, 1934, to set up an addition- 
al cause of action against the gas com- 
pany by reason of the entry of the 
decree on December 1, 1933, in the Ar- 
kansas litigation. As‘this decree was 
a final order determining that the Ar- 
kansas consumers should pay only the 
1923 rates, the Texas city conceived 
its citizens should have the benefit of 
the same lower rates by virtue of § IX. 
It was further sought by this amend- 
ment to recover for the affected time a 
refund for the Texas consumers equal 
to the difference between the Arkansas 
rates, as determined by the decree of 
December 1, 1933, and the Texas 1930 
rates. Later, on December 30, 1936, a 
supplemental bill was filed to set out 
the further claim of the Texas city 
consumers, for the period between that 
covered by the first amendment and 
the filing of the supplemental bill, to- 
gether with a prayer that the gas com- 
pany be compelled to pay into the reg- 
istry of the court the excess amount 
which it was alleged it had and was 
continuously collecting from the Texas 
consumers. Immediate distribution 
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was asked for the funds applicable to 
those periods concerning which no fur. 
ther Arkansas litigation was pending 


The situation from the standpoint 
of the Texas city might be summarized 
by saying that it seeks for its consum- 
ers the lower 1923 Arkansas rates ip. 
stead of the Texas 1930 rates, from 
the effective date of the Arkansas res. 
olution of May 30, 1930, to February 
16, 1934. This refund is claimed be. 
cause the Arkansas consumers obtained 
these lower rates by the Arkansas de. 
cree of December 1, 1933, and the 
voluntary act of the gas company in 
collecting the lower rates from the date 
of the decree to February 16, 1934, 
On final affrmance of the Arkansas 
litigation, it seeks refunds for its con- 
sumers from February 16, 1934, to 
December 4, 1936, of the difference 
between the Texas, 1930, rates and the 
Arkansas December 22, 1933, rates. 
This refund is claimed because of the 
decree of December 4, 1936," validat- 
ing for the Arkansas consumers the 
rates of the 1933 resolution. These 
rates were substantially the same as 
those fixed in the 1923 ordinance. As 
an injunction, pending appeal, was re- 
fused, these lower rates have been in 
effect in Arkansas since the date of 
the decree. As pointed out above, the 
decree was affirmed by the circuit court 
of appeals and certiorari refused here. 
It is further sought to have put into 
effect in Texas the rates collected in 
Arkansas after December 4, 1936. 
The right to the lower rates and to the 
refund depends upon the interpretation 
of § IX. 

Another bill was filed by the Texas 


7 United States District rigged Arkansas: 
Arkansas-Louisiana Gas v. Texarkana 
(1936) 17 F. Supp. 447, 17 PUR (N.S.) 241. 
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city in May, 1934, seeking substantial- 
ly the same relief as that sought in the 
proceeding heretofore detailed. The 
reasons for the filing of this second 
suit and its purpose are not material 
tothe present proceeding. The two ac- 
tions were consolidated. Later mo- 
tions, pleadings, and the decree in the 
two cases are the same. 

[1, 2] The gas company filed an- 
swers to the bills set out above and a 
counterclaim seeking higher rates. 
Section IX was challenged as invalid 
because of conflict with the provisions 
of the city charter, the laws, and Con- 
stitution of Texas. It was asserted 
that the section was not a binding con- 
tract on either party to the franchise 
and further asserted that if § IX was 
valid, it was inapplicable to any of the 
three periods for which the Texas city 
sought relief and refund. The district 
court granted the city’s motion to 
strike the answers and counterclaim 
and, the gas company declining to 
amend, decreed that § IX was a bind- 
ing contract between the parties ; that 
it was inapplicable to the period prior 
to December 1, 1933; that refund 
should be made from December 1, 
1933, to February 16, 1934; and that 
the suit was premature as to the pe- 
tiod after February 16, 1934, because 
an appeal was pending in the circuit 
court of appeals for the eighth circuit 
at the time the second amendment was 
filed by the Texas city on December 
30, 1936. The circuit court of appeals 
reversed and remanded with directions 
to dismiss the bill. It thought that 


§ IX was an invalid abdication or dele- 
gation of the Texas city’s rate-making 
power since the section purported to 
bind both parties to lower rates which 
might be fixed by the gas company 
and the Arkansas city. The lower 
court stated also, without discussion, 
that the clause was inapplicable even 
if valid. The petition for certiorari 
relies upon the alleged error of the low- 
er court in deciding that the section was 
invalid and inapplicable. 

Abdication or delegation of regula- 
tory power. By the act to incorporate 
the city of Texarkana, Texas, the leg- 
islature granted a special charter which 
contained delegations of power to the 
municipality to contract for utilities 
and to regulate gas rates, and prohibi- 
tions against the granting of a fran- 
chise without specific reservation of 
this power of future regulation.? The 
respondent takes the position that since 
§ IX not only requires the application 
of lower Arkansas rates to Texas con- 
sumers but provides that the gas com- 
pany “shall not be authorized or per- 
mitted to charge and collect any high- 
er rate,” the Texas city has abdicated 
power to raise the Texas rates above 
the Arkansas rates. As the Texas 
city is forbidden to give up the power 
to regulate rates, the section, says the 
company, is invalid. 

The city agrees that any delegation 
or abdication of complete power to 
regulate rates would be unlawful and 
any provision of a franchise leading to 
that result invalid under the decisions 
of Texas. It is the petition’s posi- 





8 Arkansas Louisiana Gas Co. v. Texarkana 
(1938) 97 F, (2d) 5, 25 P.U.R.(N.S.) 140. 
The provisions are set out in notes 3 and 
4, supra. 
Uvalde v. Uvalde Electric & Ice Co. 
(Tex. Com. App.) P.U.R.1923D, 662, 250 S. 
W. 140; Texas Gas Utilities Co. v. Uvalde 
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(Tex. Civ. App. 1934) 77 S. W. (2d) 750; 
Nairn v. Bean (1932) 121 Tex. 355, 48 S. W. 
(2d) 584, 586; cf. Railroad Commission v. 
Weld & Neville (1903) 96 Tex. 394, 405, 73 S. 
W. 529; Missouri-Kansas & T. R. Co. v. Rail- 
road Commission (Tex. Civ. App. 1928) 3 S. 
W. (2d) 489, 493; Green v. San Antonio Wa- 
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tion, however, that a proper interpre- 
tation of the section leaves with the 
city the unimpaired power to regulate 
the gas rates, within the limits of the 
applicable constitutional provisions. 
We agree with this analysis of the sec- 
tion. The words just quoted prohibit- 
ing the charge or collection of higher 
rates more reasonably imply a limita- 
tion on the right of the gas company 
to look to other provisions of the fran- 
chise for authority to exact other rates. 
But if this view is not accepted, it is 
quite clear that the charter provision 
163a retaining the right to regulate 
must be read into the franchise. This 
would result in leaving in the council 
of the Texas city the power to raise or 
lower the gas rates. 

Nor, in this view, can it be said there 
is delegation as distinct from abdica- 
tion of the power to regulate. It is 
true, extra-state action determines that 
the rate shall lessen but the council has 
power over the rates at all times. The 
Arkansas rate is a mere measuring rod, 
as though the rate fluctuated with 
temperature or consumption. Even if 
§ VIII-A”™ is valid, in the face of 
§§ 163, 163a, and 196 of the charter, 
it is inapplicable, by its terms, to the 
power of the city to increase rates. 

[3, 4] The obligation of the utility 


under § IX. As the lower court de. 
termined § IX is wholly invalid as q 
delegation and abdication by the city 
of its rate-making powers, there was 
no occasion for it to consider whether 
the section was binding upon the utili. 
ty alone. With the conclusion that the 
city is free to raise or lower the rate, in 
the public interest, we must inquire 
whether the gas company is bound to 
furnish Texas consumers their gas at 
the lessened Arkansas rates. The de- 
termination follows the state law.” 
This court looks to the trial court for 
the original examination of local ques- 
tions* and relies for aid upon the 
explanation of its conclusion. While 
no opinion was written in the trial 
court, its decree found § IX a “bind- 
ing contract”? and awarded recovery 
for a portion of the time involved, 
Assuming the district court agreed 
with this court that the city could not 
and did not delegate or abdicate its 
rate-making function, this necessarily 
required a holding that the company 
alone was bound by this section of 
the contract. An appeal, with specific 
assignment of this ruling as error, 
brought the case to the circuit court 
of appeals and the point is argued here 
by respondent as justification for the 


. . . . v" 4 
judgment reversing the district court.’ 





ter Supply Co. (Tex. Civ. App. 1917) 193 S. 
W. 453. 


11 Section VIII-A. “In consideration of the 
granting of this franchise, it is mutually 
agreed and understood by and between the 
parties hereto that before the city council of 
said city shall apply for a reduction in rates, 
or before the Southern Cities Distributing 


Company, its successors or assigns, shall make: 


application for an increase in rates, either 
party shall give to the other party one year’s 
notice in writing of its intention to so apply 
for an increase or decrease in rates, and no 
application for increase or decrease in rates 
shall be acted upon or considered unless said 


27 P.U.R.(N.S.) 


one year’s notice is first given before making 
such application.” 

12 Section 34, Act of September 24, 1789, 
Chap. 20, 1 Stat. at L. 73, 92, 28 USCA § 725; 
Erie R. Co. v. Tompkins (1938) 304 U. S. 
64, 82 L. ed. 1188, 58 S. Ct. 817, 114 ALR 
1487; Southern Iowa Electric Co. v. Chariton, 
255 U. S. 539, 543, 65 L. ed. 764, 775, P.U.R. 
1921D, 275, 41 S. Ct. 400; California R. Com- 
mission v. Los Angeles R. Corp. (1929) 280 
U. S. 145, 151, 74 L. ed. 234, 299, BUR 
1930A,,° 1, 50-'S.- CtZ1. 

18 California R. Commission v. Los Angeles 
R. Corp. supra. 

14TLangnes v. Green (1931) 282 U. S. 531, 
538, 75 L. ed. 520, 524, 51 S. Ct. 243. 
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Under these circumstances, we feel 
constrained to pass upon the question.”® 

[5] It cannot be said that any opin- 
jon of the supreme court of Texas set- 
tles the problem of whether a utility 
is bound to a contract for a schedule 
of rates when the municipality is not. 
That court, in 1925, in Dallas R. Co. 
y. Geller, did state that an ordinance 
on rates is a contract.4® There had 
been a franchise with a fixed maxi- 
mum rate. The municipality granted 
an increase. A citizen objected on the 
ground that the franchise, as a contract, 
bound the municipality and the utility 
to the agreed rate. The court of civil 
appeals” held the rate section of the 
franchise was not a “fixed contract” 
but a rate schedule, subject to the city’s 
power of regulation by reason of § 17 
of Art. 1 of the Texas Constitution 


forbidding uncontrollable grants of 


special privileges. On review, the su- 
preme court stated that a question had 
been raised by city attorneys, appear- 
ing as amici curiz, as to the meaning 
of the language of the lower court 
which was construed by some to hold 
that “a municipality cannot make con- 
tracts that are binding upon public 
service corporations.’’® While the 
court could have avoided comment on 
the point upon the theory that whether 
or not there was a contract, the city’s 
regulatory power was unaffected, it 
chose to interpret the franchise in the 
light of the contract in these words: 
“The right or power to further control 


or regulate the grant in regard to the 
rate schedule is a reservation to the 
municipality and not an inhibition to 
contract ; and where a franchise is ac- 
cepted by a grantee, this reservation 

becomes a part of the contract.” 
Later the supreme court, in discussing 
the power of the legislature to author- 
ize specifically binding rate contracts 
for definite periods, citing the Uvalde 
Case, said: “It is well established in 
this state that the legislature may, by 
express words, authorize municipal 
corporations to enter into contracts” 
for rates for limited periods. We 
reason from these opinions that in 
Texas a utility franchise is a contract, 
with an express or implied provision 
that the rate schedules are subject to 
regulation by the city. In such a con- 
tract an agreement by the utility to 
lower rates under specified conditions 
is binding, although the rule as to 
the reserved power of regulation pre- 
vents the city from agreeing not to 
raise or lower rates. Grant of the 
franchise is consideration for the un- 
dertaking of the utility to maintain the 
prescribed rates until they are altered 
by the exercise of the reserved power 
of the municipality to regulate the 
rates. 

The case of Uvalde v. Uvalde Elec- 
tric & Ice Co. 1923,” is suggested as 
an authority against interpreting a 
rate contract, invalid as to the city, as 
binding upon the utility. Uvalde, 
without power to contract for rates, 





Cf, Ruhlin v. New York Life Ins. Co. 
(1938) 304 U. S. 202, 206, 82 L. ed. 1290, 
1292, 58 S. Ct. 860. 

16114 Tex. 484, 271 S. W. 1106. 

“on v. Dallas R. Co. (1920) 245 S. W. 

It was stated in petitioner’s brief and not 
denied that after the decision in Uvalde v. 
Uvalde Electric & Ice Co. Ay Com. App.) 
P.U.R.1923D, 662, 250 S. W. 140, discussed in 
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the next paragraph, briefs were filed in the su- 
preme court in the Geller Case arguing the 
effect of the Uvalde decision. 

19 Lower Colorado River Authority v. Mc- 
Craw (1935) 125 Tex. 268, 283, 83 S. W 
(2d) 629, 638. 

20 (Tex. Com. App.) P.U.R.1923D, 662, 250 
S. W. 140. Compare Texas Gas Utilities Co. 
v. Uvalde (Tex. Civ. App. 1934) 77 S. W 
(2d) 750, 752. 


27 P.U.R.(N.S.) 





UNITED STATES SUPREME COURT 


did so contract. The utility raised the 
rates without permission. The court 
was of the view that “the power to 
regulate rates and the power to stipu- 
late by contract for a term of ten years 
for rates cannot coexist.” Looking at 
the contract in this way and without 
discussion of the effect of the attempt- 
ed agreement on the utility, an injunc- 
tion against the new rates was refused. 
That case appears rather a precedent 
for the rule that where a city is not 
authorized to contract as to rates but 
only to regulate them, any effort to 
contract is nugatory. As indicated 
above, it has been cited by the supreme 
court of Texas as authority for the 
right of a municipality to contract 
when so empowered. 

This court has had other occasions 
to consider the rights of Texas utili- 
ties under the provisions of the Tex- 
as statutes and Constitution. In San 
Antonio Traction Co. v. Altgelt,”" we 
assumed a rate contract between the 
city and the street railway, and ruled 
that it was subject to § 17 of the Tex- 
as bill of rights,** which declared that 
all privileges granted by the legislature 
remained under its control. Conse- 
quently, an enactment changing the 
rate agreement was valid. Later, 
1921, in San Antonio v. San Antonio 
Pub. Service Co.* in passing upon a 
rate increase by a utility in the face of 
a franchise limitation we ruled that 


§ 17 of the Constitution, with its pro- 
vision against irrevocable special priy. 
ileges, made impossible a contract jp 
Texas on rates because of the conflict 
between the right to contract and the 
superior and inconsistent power to reg. 
ulate. To the argument that the com. 
pany might be bound, though the city 
was not, the court replied: If the city 
is not bound “it would follow that that 
power [uncontrolled regulatory] 
would be required to be exerted and 
hence the supposed condition operat: 
ing upon the private owner would be 
nugatory.” *4 

These conclusions of this court are 
inapplicable here for two reasons: 
first, the subsequent opinion of the su- 
preme court of Texas in the Geller 
Case indicates that regulatory and con- 
tract power may be exercised concur- 
rently in that state; second, the char- 
ter of Texarkana, Texas, gives it spe- 
cific power to enter into franchise 
agreements ‘with rate regulation re- 
served to the city. The utility was 
chargeable with notice in 1930 of the 
rule in Texas, restated in the Texar- 
kana charter, that rate regulatory pow- 
er remains in the municipality and the 
charter provision to that effect was 
reserved in the franchise by force of 
law. It contracted, nevertheless, to 
furnish the Texas city gas at the same 
rates as Arkansas consumers enjoy. 
There appears no reason why such an 





21(1906) 200 U. S. 304, 308, 50 L. ed. 491, 
494, 26 S. Ct. 261. 

22 Constitution of State of Texas, Bill of 
Rights, Vernon’s Texas Statutes 1936, XXV, 
§ 17. “No person’s property shall be taken, 
damaged or destroyed for, or applied to, public 
use without adequate compensation being 
made, unless by the consent of such person; 
and when taken, except for the use of the 
state, such compensation shall be first made, 
or secured by a deposit of money; and no 
irrevocable or uncontrollable grant of special 
privileges or immunities shall be made; but all 
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privileges and franchises granted by the legis- 
lature, or created under its authority, shall be 
subject to the control thereof.” 3 

23255 U. S. 547, 555, 65 L. ed. 777, 782, 
P.U.R.1921D, 412, 41 S. Ct. 428. 

24 Cf. California R. Commission v. Los At- 
geles R. Corp. (1929) 280 U. S. 145, 151, 
74 L. ed. 234, 299, P.U.R.1930A, 1, 50 S. Ct. 
71. But cf. Southern Utilities Co. v. Palatka, 
268 U. S. 232, 233, 69 L. ed. 930, 931, P.UR 
1925D, 105, 45 S. Ct. 488. 

25 Sections 163, 163a, 196, notes 3 and 4, 
supra, 
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TEXARKANA v. ARKANSAS LOUISIANA GAS CO. 


agreement should not be enforceable 
and, in our view of the Texas law, it 


is. 

[6] Applicability. The trial court 
determined the § IX was not to be 
applied to the period prior to Decem- 
ber 1, 1933; that it should be applied 
to the period December 1, 1933, to 
February 16, 1934, and that the effort 
to recover refunds for the period after 
February 16, 1934, was premature. 
The circuit court of appeals thought 
the section, if valid, generally inappli- 
cable. We are of the opinion that the 
language of the section was intended 
to and does make applicable to each 
Texas consumer the same rates that 
Arkansas consumers are charged for 
similar uses and quantity, when the 
Arkansas rates are lower than the 
rates granted Texas consumers by the 
ordinance of the city of Texarkana, 
Texas, of June 13, 1930. This flows 
from the words in § IX “place in any 
rates” less than the Texas ordinance 
rates, 

The lower rates for Texas are to be 
effective only when the utility is “final- 
ly compelled to, or should voluntarily, 
place in” effect the lower rates for Ar- 
kansas. When a rate is voluntarily 
placed in effect in Arkansas, the Texas 
consumers are immediately entitled to 
the same rate. We construe “finally 
compelled’’ as meaning the entry by 
a court of the final order which makes 
effective a challenged rate order. No 
right to demand the lower rate and no 
cause of action to enforce the right 


arises until that time. When such 
order is entered, however, the Texas 
consumers are entitled to have the 
lowered rate applied to their consump- 
tion for the same period of time it is 
enjoyed by the Arkansas consumers. 
The purpose of the clause was to give 
Texas consumers the advantage of 
lower Arkansas rates for similar pe- 
riods of time. Litigation, regardless 
of its merit, may not stay the begin- 
ning of the lower Texas rate. In our 
view, so much of the relief sought as 
was based upon the challenged rate or- 
der of December 22, 1933, was prema- 
ture.** As there was an appeal from 
the decree of December 4, 1936, it was 
ineffective to create a cause of action 
when the supplemental petition of De- 
cember 30, 1936, was filed. 


Leave to file a supplemental peti- 
tion to bring to date the controversy 
over the refund of rates, collected sub- 
sequent to February 16, 1934, should 
be granted, upon the return of the case 
to the district court, on motion of the 
city of Texarkana, Texas. The pres- 
ent action is an appropriate proceeding 
for the settlement of the entire rate 
controversy and the refund of such 
sums as may be determined, ultimately, 
to be due the Texas consumers.” 
Where there is a good cause of action 
stated in the original bill, a supplement- 
al bill setting up facts subsequently oc- 
curring which justify other or further 
relief is proper. If the original decree 
in the trial court had not been entered, 
this supplemental petition would sim- 
plify the controversy.** We think this 





Great Atlantic & P. Tea Co. v. Grosjean 
(1937) 301 U. S. 412, 429, 81 L. ed. 1193, 
1203, 57 S. Ct. 772, 112 A.L.R. 293. 

"7 Rule 15d, District Court Rules, Septem- 
ber 1, 1938. Cf. Rule 34, Federal Equity 
Rules, 1912. 
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28 New York Security & T. Co. v. Lincoln 
Street R. Co. (1896) 74 Fed. 67, 68; Banks 
Law Pub. Co. v. Lawyers’ Co-op. Pub. Co. 
(1905) 139 Fed. 701; Kryptok Co. v. Hauss- 
mann & Co. (1914) 216 Fed. 267; Milo Manor 
v. Woodard (1937) 67 App. D. C. 296, 92 F. 
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procedure is equally applicable after 
remand for further proceedings.” 
[7] Other suggestions to support 
the respondent’s position that § IX is 
invalid are made. It is said that it is 
vague, indefinite, and obscure. These 
have been answered by what we have 
written. The issue of confiscation 
tendered by the answer of the utility to 
the petition to enforce the obligations 
of § IX need not be considered in this 
proceeding. If the utility has entered 
into a binding contract as to rates, 


their confiscatory character is not a de. 
fense to the claim of the city to service 
at the contract rates. 

Reversed. 


Mr. Justice McReynolds and Mr. 
Justice Butler are of opinion that the 
decision of the circuit court of appeals 
is right and that its judgment should 
be affirmed. 


Mr. Justice Frankfurter took no 
part in the consideration or decision of 
this case. 





(2d) 220, 223. Cf. Clarke v. Boysen (1920) 
264 Fed. 492, 496, a closed account cannot be 
reopened. 

29Cf. 2 Daniell, Ch. Pl. & Pr. 6th Am. 
ed. pp. 1536, note 6, and 1537. For further 
action after decree, see Mitchell Coal & Coke 
Co. v. Pennsylvania R. Co. (1913) 230 U. S. 
247, 266, 57 L. ed. 1472, 1480, 33 S. Ct. 916; 
Morrisdale Coal Co. v. Pennsylvania R. Co. 
(1913) 230 U. S. 304, 314, 57 L. ed. 1494, 
1498, 33 S. Ct. 938; Rio Grande Dam & Irrig. 
Co. v. United States (1909) 215 U. S. 266, 
274, 54 L. ed. 190, 193, 30 S. Ct. 97. 

30Cf. St. Cloud Pub. Service Co. v. St. 


Cloud (1924) 265 U. S. 352, 68 L. ed. 1050, 
44 S. Ct. 492; Henderson Water Co. v. Cor- 
poration Commission (1925) 269 U. S. 27% 
70 L. ed. 273, P.U.R.1926B, 666, 46 S. Ct 
112. See Southern Iowa Electric Co. v. Char- 
iton, 255 U. S. 539, 542, 65 L. ed. 764, 775, 
P.U.R.1921D, 275, 41 S. Ct. 400; Paducah 
v. Paducah R. Co. 261 U. S. 267, 272,67 L. 
ed. 647, 650, P.U.R.1923C, 309, 43 S. Ct. 335: 
Georgia R. & Power Co. v. Decatur, 262 
U. S. 432, 438, 67 L. ed. 1065, 1073, PUR. 
1923E, 387, 43 S. Ct. 613; cf. Columbus R. 
Power & Light Co. v. Columbus, 249 U. S. 
399, 410, 63 L. ed. 669, 677, P.U.R.1919D, 
239, 39 S. Ct. 349, 6 A.L.R. 1648. 
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Oklahoma-Arkansas Telephone Company 


Vv 


Southwestern Bell Telephone Company 


[Docket No. 3796.] 


Service, § 457 — Telephone — Physical connection — Federal regulation — Mat- 
ters considered. 

1. The Commission, in determining whether a physical connection between 

telephone carriers engaged in interstate communication is necessary or de- 

sirable in the public interest, is not limited to facts or occurrences arising 

since the enactment of the Communications Act giving the Commission at- 

thority over such matters, since present necessity and desirability may be 

substantially affected by events which occurred prior to the creation of the 
Commission, p. 207. 


27 P.U.R.(N.S.) 202 





a de- 
>TVice 


OKLAHOMA-ARK. T. CO. v. SOUTHWESTERN BELL T. CO. 


Service, § 457 — Functions of Commission — Telephone physical connection — 
Public interest. 
2. The public interest rather than the rights of telephone companies as car- 
riers is the concern of the Commission in determining whether a physical 
connection should be ordered, p. 207. 


Service, § 9 — Powers of Federal Commission — Telephone companies — Physical 
connection. 
3. Congress, by § 201(a) of the Communications Act of 1934, delegated to 
the Federal Communications Commission the right and authority to compel 
physical connection between telephone companies engaged in interstate com- 
munication in cases where the Commission, after opportunity for hearing, 
finds such action necessary or desirable in the public interest, p. 213. 


Service, § 458 — Telephones — Physical connection. 
4. Rapid and efficient service, adequate facilities, and reasonable charges 
are primary elements of public interest which in the main must control the 
decision of the Commission on the question whether physical connection 
between telephone companies for interstate service should be ordered, 
p. 213. 


Service, § 458 — Telephone — Physical connection — Condition of equipment. 
5. The Commission, in determining whether to order a physical connection 
between telephone companies in order to pass interstate messages over the 
lines of one of the companies rather than the other, should take into ac- 
count the present state of the facilities in controversy and the extent to 
which repairs and replacements would be necessary in order to enable the 


company asking such connection to render a reliable service over those 
circuits, p. 215. 


Service, § 458 — Physical connection — Interstate telephone line — Loss to one 
company. 

6. The fact of a loss to a telephone company petitioning for physical con- 
nection at a certain point with another company for interstate messages does 
not of itself indicate that the public is adversely affected under existing ar- 
rangements, but it must be shown additionally that this loss of revenue im- 
pairs the company’s ability to serve the public or will necessitate a raise in 
the existing rates in order to enable it to continue to offer a public service, 
p. 222. 


Service, § 458 — Telephone — Physical connection. 
7. It is doubtful whether it would be in the public interest for the Com- 
mission, by ordering a physical connection at a certain point, to take traffic 
from one carrier and give it to another carrier when the need of the second 
carrier has not been demonstrated and when the interest of the public is 
not otherwise affected, p. 223. 


Service, § 461 — Telephone — Restoration of physical connection. 


8. The existence of an equitable right to a restoration of a physical con- 
nection between telephone companies which had been discontinued by one 
company would not in and of itself justify the Commission in ordering a 
physical connection in the absence of a showing that such connection would 
more adequately serve the needs or desires of the public, p. 225. 


(WaLKER, Commissioner, dissents.) 


[February 6, 1939.] 
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ro by telephone company for restoration of interstate 
connection between such company and another company and 
for other relief; petition denied and proceeding dismissed. 


APPEARANCES: James B. Mc- 
Donaugh and William L. Curtis, for 
petitioner; E. W. Clausen and John 
Mohler, for respondent; William H. 
Bauer and W. D. Humphrey, for the 
Commission. 


By the Commission: This proceed- 
ing arose on January 30, 1936, with 
the filing of a petition by the Okla- 
homa-Arkansas Telephone Company 
(hereinafter designated as petitioner ) 
for relief under the Communications 
Act of 1934, as will hereinafter more 
particularly appear. The petitioner 
complains of alleged acts of the South- 
western Bell Telephone Company 
(hereinafter designated as respondent ) 
in severing an interstate connection 
between petitioner and respondent at 
Fort Smith, Arkansas, in 1928, and 
prays that relief be granted by requir- 
ing the respondent to restore the physi- 
cal connection at Fort Smith, to pass 
interstate telephone calls originating 
at the exchange of the petitioner, via 
the petitioner’s circuits, to Fort Smith, 
and by requiring the respondent to 
make proper routings and division of 
tolls. The original petition further 
prayed relief in the form of restitution 
by the respondent to the petitioner of 
losses resulting from the allegedly 
wrongful acts of the respondent. 

The respondent filed an answer and 
cross-petition to the original petition, 
which answer, among other things, 
contained a motion to strike from the 
petition certain allegations concerning 
acts of the respondent at the time the 
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controversy between the companies 
arose, on the grounds that these allega- 
tions were irrelevant and the issues 
arising therefrom were moot as a re- 
sult of prior litigation before several 
Commissions and courts. The cross- 
petition of the respondent reserved its 
contention that this Commission had 
no statutory authority to enter any 
award of money damages in this case, 
but in the event of an adverse decision 
on that issue requested an award for 
an amount alleged to be due the re- 
spondent from the petitioner under the 
contract in effect at the time this con- 
troversy arose. The petitioner then 
moved that the answer of the respond- 
ent be stricken as not stating a defense 
to the petition. On June 3, 1936, the 
Commission (telephone division) de- 
nied without prejudice the motions of 
both parties to strike. 

The case then proceeded to hearing 
before an examiner, at Fort Smith, 
Arkansas, on October 5 and 6, 1936. 
At that hearing the examiner limited 
the scope of the testimony to acts oc- 
curring subsequent to the enactment 
of the Communications Act of 1934 
on the theory that the proceeding arose 
under § 201(a) of that act and was 
concerned solely with the public inter- 
est in the physical connection desired 
as of the date when the petition was 
filed with this Commission. The ex- 
aminer also excluded all testimony rel- 
ative to damages claimed by both par- 
ties, on the ground that the Commis- 
sion lacked jurisdiction to make an 
award of damages in a case of this na- 
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ture and that the parties had access to 
courts for such relief. The examiner 
did permit the parties to file writ- 
ten tenders of testimony supporting 
the points excluded from the record. 

Both parties filed briefs with the ex- 
aminer ; and on February 19, 1937, the 
examiner issued his report (No. III- 
19) recommending that the “petition 
be denied in so far as it requests physi- 
cal connection under § 201(a) of the 
act,” and “dismissed with respect to 
all other relief prayed for.’’ The rec- 
ommendation was based upon the find- 
ing that physical connection between 
the petitioner and the respondent at 
Fort Smith is not necessary or desir- 
able in the public interest, and the de- 
termination that the Commission 
lacked jurisdiction in respect to claims 
for damages which arose prior to its 
creation. The petitioner filed excep- 
tions to the examiner’s report and a 
brief in support of its exceptions. The 
respondent filed a brief in support of 
the examiner’s report, which was fol- 
lowed by a supplemental or reply brief 
of the petitioner. 

On August 10, 1937, the Commis- 
sion (telephone division) issued a re- 
port and order in the matter, sustain- 
ing in the main the exceptions of the 
petitioner, setting aside the report of 
the examiner, and reassigning the case 
for hearing denovo. The Commission 
found that the examiner correctly ruled 
that “the money damages prayed for 
herein are not maintainable before this 
Commission and that therefore evi- 
dence to sustain such damages is not 
admissible in a proceeding before this 
Commission”; but determined that 
“before the Commission can consider 
the question of where physical con- 
nection should be or whether the earn- 
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ing power of property devoted to pub- 
lic service has been impaired by a par- 
ty to this proceeding, it must have be- 
fore it all pertinent facts in connection 
therewith” ; and concluded that the tes- 
timony offered by the petitioner, and 
excluded by the examiner, should be in 
the record in proper form for its con- 
sideration. 

The respondent then filed a petition 
for rehearing and modification of that 
order and the petitioner filed its re- 
sponse thereto. The Commission (tel- 
ephone division) expressed the opinion 
that the deficiency of the testimony 
should be relieved, and accordingly de- 
nied the petition for rehearing and 
modification. Likewise, a petition of 
the respondent for rehearing before 
the Commission en banc was denied on 
the ground that the order of August 
10, 1937, was not such an order as 
would furnish a basis for such a re- 
hearing. 

The petitioner, on October 14, 1937, 
filed an amended complaint, which 
contained a prayer for relief similar 
to that of its original petition, although 
not requesting an award of money 
damages. The respondent filed its 
answer to the amended complaint, re- 
newing its motion to strike and pray- 
ing that the complaint be dismissed 
and the relief be denied. The petition- 
er then moved to strike the respond- 
ent’s answer to the amended complaint. 
Both of these motions to strike were 
denied by the Commission, and the 
case proceeded to hearing de novo be- 
fore an examiner at the offices of the 
Commission on February 28, and 
March 1 and 2, 1938. At this hear- 
ing it was agreed by counsel that such 
portions of the transcript of the orig- 
inal hearing, together with the exhib- 
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its that were admitted in evidence at 
that hearing without objection, might 
be considered a part of the record in 
the hearing de novo. The respondent 
interposed an objection to any further 
hearing or the introduction of any ad- 
ditional evidence, and an objection to 
the admissibility of any and all evi- 
dence concerning facts or occurrences 
prior to July 1, 1934, and reasserted its 
motion to strike previously filed with 
the Commission. These objections 
were overruled and the motion to 
strike denied by the examiner. Fol- 
lowing the hearing briefs on behalf of 
the parties concerning the objections 
and motions of the respondent were 
filed with the examiner at his request. 

The examiner issued his report 
(III-34) on August 12, 1938, recom- 
mending that the relief prayed for be 
denied. To this recommendation the 


petitioner filed exceptions and request- 
ed oral argument before the Commis- 
sion. Briefs were filed by both parties, 
and the matter was orally argued be- 
fore the Commission on November 3, 


1938. 


The petitioner is a corporation which 
owns and operates a telephone system 
in Le Flore county, Oklahoma. It is 
engaged in rendering local and long- 
distance telephone service in and be- 
tween Poteau, Heavener, Howe, and 
Wister, all communities in Le Flore 
county, Oklahoma. It also has a toll 
connection with Monroe, Oklahoma, 
and a line extending from Heavener to 
Hodgens, Oklahoma. It engages in 
interstate traffic through connections 
with the respondent. It owns toll lines, 
extending from Poteau, Oklahoma, to 
Fort Smith, Arkansas, a distance of 
approximately 32 miles, one of which 
lines extends through Poteau to Heav- 
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ener directly ; and prior to January 22 
1928, traffic originating at the ex. 
changes of the petitioner was routed 
to Fort Smith via those circuits. Since 
that date such traffic has been trans. 
ferred to the respondent at Poteau, 

The respondent is a corporation en- 
gaged in rendering local and long-dis- 
tance telephone service in intrastate 
and interstate traffic in and between 
Oklahoma, Arkansas, Missouri, Tex- 
as, and Kansas, and through connec. 
tions with other companies of the Bell 
System, offers a national and interna- 
tional telephone service. 

The proceeding before this Commis- 
sion arises under the provisions of 
§ 201(a) of the Communications Act 
of 1934 (47 USCA § 201) which 


reads as follows: 


“Tt shall be the duty of every com- 
mon carrier engaged in interstate or 
foreign communication by wire or ra- 
dio to furnish such communication 
service upon reasonable request there- 
for ; and, in accordance with the orders 
of the Commission, in cases where the 
Commission, after opportunity for 
hearing, finds such action necessary or 
desirable in the public interest, to es- 
tablish physical connections with other 
carriers, to establish through routes 
and charges applicable thereto and the 
divisions of such charges, and to es- 
tablish and provide facilities and regu- 
lations for operating such through 
routes.” 

The issue before this Commission, 
therefore, is whether it is necessary or 
desirable in the public interest to re- 
quire the respondent to establish physi- 
cal connection with the lines of peti- 
tioner at respondent’s exchange in Fort 
Smith, Arkansas, which connection ex- 
isted prior to January 22, 1928, and 
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to accept interstate business originat- 
ing at the exchanges of the petitioner 
transmitted via the petitioner’s circuits 
to the respondent’s switchboard at Fort 
Smith. 

It will be observed at the outset that 
the petitioner withdrew its contention 
for the establishment of a proper di- 
vision of tolls and charges, and intro- 
duced no evidence which would enable 
the Commission to make any finding 
in that respect. 

[1] It has been noted above that at 
various times throughout the proceed- 
ings in this case the respondent inter- 
posed objections to certain testimony 
and moved to strike certain allegations 
and testimony which it considered im- 
material to the issues or which it con- 
sidered as res adjudicata. Prior to 
the enactment of the Communications 
Act of 1934, there was no act of Con- 


gress requiring connection between 
telephone carriers for purposes of 


handling interstate traffic. Authority 
to compel such physical connections 
was vested in this Commission by the 
Communications Act of 1934. In de- 
termining whether a physical connec- 
tion between telephone carriers en- 
gaged in interstate communication is 
necesary or desirable in the public in- 
terest, the respondent contends that the 
Commission is limited to facts or oc- 
currences arising since the enactment 
of that act. We do not share that 
view. It may be agreed that it is the 
present necessity or desirability which 
is at issue, but it is also true that pres- 
ent necessity and desirability may be 
substantially affected by events which 
occurred prior to the creation of this 
Commission. Loss of revenue to a 
carrier, for example, may be reflected 
in the cost of service furnished by that 
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carrier to the public, and in determin- 
ing whether or not a loss of revenue 
has occurred, and if so, whether it is 
justified, the Commission must con- 
sider the circumstances occasioning 
such loss. 

[2] In respect to the contention 
that as a result of prior adjudication 
the legality of certain acts has become 
moot, it will be observed that the is- 
sues with which this Commission is 
concerned arise under the Communi- 
cations Act of 1934, upon which no 
decision has been made; nor have 
these issues been determined on the 
basis of similar prior legislation. Such 
acts of either party, the legality of 
which has been litigated and finally 
decided in courts of competent juris- 
diction, are of course in themselves 
beyond the jurisdiction of this Com- 
mission; but having been adjudicated 
they may nevertheless still affect the 
public interest. The rights of the par- 
ties may have been conclusively de- 
termined through litigation, but it is 
the public interest rather than the 
rights of the parties as carriers with 
which we are now concerned. 

The controversy between the parties 
to this proceeding is not a new one 
but has existed for a period of over 
ten years and has been litigated in its 
various phases before several Com- 
missions and courts. 

The petitioner is the successor to 
the Poteau Telephone Company by vir- 
tue of having purchased the properties 
of that company in 1923. The re- 
spondent, in so far as the operations 
in question are concerned, is the succes- 
sor of the Pioneer Telephone Compa- 
ny. For a number of years prior to 
1923, the respondent and the predeces- 
sor of the petitioner, exchanged traffic 
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at Fort Smith and at Poteau under 
terms of traffic contracts. 

After the formation of the Okla- 
homa-Arkansas Telephone Company, 
a new contract was entered into be- 
tween the parties to this proceeding, 
effective December 21, 1923, provid- 
ing for exchange of traffic and the 
method of division of tolls between the 
companies. This contract further pro- 
vided for its termination by either 
party upon thirty days’ written notice 
to the other. At the time of entering 
into the contracts of 1923, a disagree- 
ment existed between the predecessor 
of the petitioner and the respondent 
as to an adjustment of the division of 
tolls, and the petitioner made settlement 
of that indebtedness. 

The practice under the traffic agree- 
ment of 1923, as it had been under 
previous contracts, was to route traf- 
fic originating at the exchanges of the 
petitioner, destined to or beyond Fort 
Smith, via the toll lines of the petition- 
er between Poteau and Fort Smith, and 
Heavener and Fort Smith. Traffic 
from Fort Smith to the exchanges of 
the petitioner was routed via the lines 
of the respondent between Fort Smith 
and Poteau. 

The record shows that during the 
years following the 1923 agreement, 
controversy arose between the parties 
concerning the intercompany settle- 
ments and the method of determining 
the amount to which the petitioner be- 
lieved it was entitled. Apparently, set- 
tlements were sometimes made on a 
composite basis pursuant to traffic 
studies by the respondent, rather than 
in exact accordance with the terms of 
the contract. Witnesses for petitioner 
testified that at various times they had 
proposed changes in the division of 
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tolls which would result in the petition. 
er receiving what it conceived to bea 
more just and equitable division, and 
in March, 1927, a letter was directed 
to the respondent, by the petitioner, 
setting forth a new basis of settlement, 
and proposing to make it effective jn 
April of that year. On March 29 
1927, the respondent advised the pe- 
titioner that it could not agree to the 
modification proposed, and that it 
would continue to make settlements 
under the contract of 1923 so long as 
the connection between the systems 
was maintained under that contract. 
For the ensuing months, through Oc- 
tober 20, 1927, the petitioner made 
payments to the respondent on the bas- 
is of its proposal instead of under the 
terms of the contract. After that time 
the respondent refused to accept pay- 
ment on that basis, but demanded a re- 
vision of the previous payments, and 
that future settlements be made in ac- 
cordance with the 1923 contract. 


In the latter part of November or 
the early part of December, 1927, a 
conference was held by the parties with 
the Oklahoma Corporation. Commis- 
sion to discuss the relationship of the 
two companies. About December 10, 
1927, the respondent notified the pe- 
titioner that in accordance with its 
cancellation provisions, the contract 
would be canceled. The respondent 
also requested authority from the Ok- 
lahoma Corporation Commission to 
cancel the contract, and after a hear- 
ing on January 3, 1928, the Corpora- 
tion Commission granted that author- 
ity. Thereafter the respondent estab- 
lished a switchboard at Poteau, in a 
building across an alley from the office 
of the petitioner, and intercepted its 
own cable, which theretofore led di- 
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rectly into the switchboard of the pe- 
titioner, and conducted the intercepted 
cable through the switchboard in the 
office of the respondent. Simultane- 
ously with the interception of its cable 
in Poteau, the respondent severed the 
physical connection at Fort Smith. 
Severing this connection was described 
as merely pulling the plugs of the re- 
spondent’s own lines, on its own 
switchboard, in view of the fact that 
the lines of the petitioner connected 
with the lines of the respondent and 
ran into a cable of the respondent at 
a point about 2 miles from the Fort 
Smith switchboard. 


On the morning of January 22, 
1928, the petitioner received its first 
notice of this action of the respondent 
when it was advised that its toll lines 
to Fort Smith were no longer connect- 
ed and that the respondent would han- 


dle the Poteau long-distance business 
over its own circuits from its exchange 
in Poteau. The petitioner attempted 
to continue to place calls over its own 
lines but they were not received in 
Fort Smith. For several days follow- 
ing this action persons in Poteau de- 
siring to call Fort Smith were required 
to go to the office of the respondent 
at Poteau, but thereafter, calls orig- 
inating on or destined to the petition- 
er’s system were exchanged between 
the switchboards of the parties in Po- 
teau. Since that time the toll lines of 
the petitioner to Fort Smith have been 
of value to it for rural use only for a 
distance of about 63 miles. 

Reference has been made to the 
method by which the toll lines of the 
petitioner reach the switchboard of the 
respondent at Fort Smith. For some 
distance before entering Fort Smith, 
the lines of the petitioner were strung 
[14] 
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on poles of the respondent, and at a 
distance of six or eight blocks from 
the exchange of the respondent, the 
wires of the petitioner were connected 
with wires of the respondent, and en- 
tered a cable, through which they were 
connected to the toll board. This sit- 
uation is governed by a so-called “pin 
rental contract,” which provides that 
for the use of the poles of the respond- 
ent an annual payment is to be made. 
This contract was entered into between 
the parties on August 9, 1915, and evi- 
dence was introduced to show that 
payments are still being made under 
that contract although the petitioner’s 
circuits are not in use due to the sever- 
ance of the connection. This contract 
also provides for termination by either 
party upon thirty days’ written notice 
to the other, but remained in effect 
at the time of the hearings before this 
Commission. The record does not 
show clearly whether the lines of the 
petitioner have been physically severed 
at their point of connection with lines 
of the respondent. 

Prior to the cancellation of the 1923 
contract, the respondent constructed 
two new toll lines from Fort Smith 
through Poteau, which, although they 
have never been connected with the 
switchboards of either the respondent 
or the petitioner at Poteau, are capable 
of being so connected. The petitioner 
contends that these lines were con- 
structed at a time when the traffic did 
not justify the installation of addi- 
tional circuits and in anticipation of 
severing the connection at Fort Smith 
and rendering useless the circuits of 
the petitioner between Poteau and Fort 
Smith. There is no evidence in the 
record, however, to justify this con- 
clusion, and the respondent takes the 
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position that those lines were con- 
structed through Poteau for other 
service at a time when the traffic level 
was much higher than it is at the pres- 
ent time, and that in fact these lines 
were constructed some length of time 
prior to the severance of the petition- 
er’s connection at Fort Smith and have 
never been used for Poteau traffic. The 
two circuits of the respondent which 
are now connected with the Poteau 
switchboard were in operation prior 
to 1906. 

On January 3, 1928, the petitioner 
filed an application with the Oklahoma 
Corporation Commission requesting 
an investigation of the division of tolls 
between the companies. Upon the 
severance of the connection at Fort 
Smith and the construction of the 
switchboard at Poteau by the respond- 
ent, a supplemental complaint was filed 
by the petitioner setting forth these 
facts and requesting the Corporation 
Commission, pending final hearing, to 
require the respondent to restore the 
service as it had existed, and to restrain 
the respondent from maintaining and 
operating its switchboard at Poteau. 
That Commission heard the complaint, 
and on March 19, 1928, entered its 
temporary order (Re Oklahoma-Ar- 
kansas Teleph. Co. P.U.R.1928C, 830) 
requiring restoration of service on pe- 
titioner’s switchboard at Poteau, con- 
ditioned upon payment by the petition- 
er of sums found due the respondent 
for business handled under the 1923 
contract prior to January 22, 1928. 
It also set forth the basis of settlement 
for traffic handled after the date of 
complaint, which basis previously had 
been approved by an order (No. 912) 
of the Corporation Commission, and 
which was similar to that of the 1923 
27 P.U.R.(N.S.) 


contract. The Corporation Commis. 
sion denied the portion of the petition- 
er’s application requesting reéstablish- 
ment of the connection at Fort Smith, 
for the reason that it had no jurisdic. 
tion over connections in the state of 
Arkansas. 

From this decison the petitioner ap- 
pealed to the supreme court of the 
state of Oklahoma. During the pend- 
ency of that appeal, the final hear- 
ing was held before the Corporation 
Commission, and its decision thereon 
(Re Oklahoma-Arkansas Teleph. Co, 
P.U.R.1928E, 737) reached the same 
conclusions in the main as those of its 
original decision. 

While the appeal before the Okla- 
homa supreme court was pending, the 
petitioner also filed a suit in the dis- 
trict court of the United States for the 
western district of Arkansas against 
the respondent herein, seeking an in- 
junction requiring a reconnection of 
its long-distance lines with the re- 
spondent’s exchange at Fort Smith 
and the restoration of the service be- 
tween the two companies as it had ex- 
isted. That court determined that ina 
controversy between two telephone 
companies, where the facilities were 
equal or the facilities of the defendant 
superior, no public interest was in- 
volved in a suit to compel restoration 
of physical connection ; that the law of 
contracts applied to such suit; that 
such contracts are governed by the 
usual rules unless public interest is un- 
favorably affected ; and that in the ab- 
sence of public interest, one telephone 
company cannot compel connection 
with a competitor solely on the ground 
that a loss results from the failure to 
connect. That court further held that 
the contract between the parties deter- 
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mined their relationship ; that that con- 
tract had been terminated in accord- 
ance with its own provisions by the re- 
spondent, due to the failure of the peti- 
tioner to comply with its terms; and 
accordingly denied the relief prayed 
for. Oklahoma-Arkansas Teleph. Co. 
y. Southwestern Bell Teleph. Co. 33 
F, (2d) 770, P.U.R.1929E, 260. 

On April 29, 1930, the supreme 
court of Oklahoma rendered its deci- 
sion on the appeal of the petitioner 
from the decision of the Oklahoma 
Corporation Commission. Oklahoma- 
Arkansas Teleph. Co. v. Southwestern 
Bell Teleph. Co. 143 Okla. 76, P.U.R. 
1930D, 400, 291 Pac. 3. The supreme 
court of Oklahoma determined that 
the Constitution of Oklahoma re- 
quired a continuance of service between 
the lines of the petitioner and those 
of the respondent regardless of any 


dispute which might be existing be- 
tween them. The court further held 
that the order of the Oklahoma Cor- 


poration Commission (Order No. 
912) upon which the basis for the 
division of tolls had been determined, 
was not such an order as could be con- 
strued as fixing a rate in accordance 
with its duty, in view of the fact that 
it permitted connecting companies to 
contract as to the rates as an alterna- 
tive to the order ; that the Commission, 
therefore, could not exercise jurisdic- 
tion to determine that an amount had 
been collected in excess of the contrac- 
tual provisions ; and that issues grow- 
ing out of such a contract could be de- 
termined only by a court of competent 
jurisdiction. The Commission hav- 
ing exceeded its authority, its order 
was held to be void, and it was directed 
by the court to fix rates in accordance 
with its duty and to order the re- 
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spondent to remove its switchboard 
and restore the service at Poteau with- 
out condition. The court agreed that 
the Corporation Commission of Okla- 
homa had no jurisdiction over the 
connection at Fort Smith, Arkan- 
sas. 

The petitioner expresses the view 
that the decision of the supreme court 
of Oklahoma also declared the con- 
tract between these parties void as 
without authority of law under the 
Oklahoma Constitution and statutes. 
Although the validity of the contract 
between these parties is not now a mat- 
ter for this Commission to determine, 
it is not believed that the decision of 
that court can be interpreted as con- 
strued by the petitioner. The court 
said that the existence of the contract 
between the parties did not relieve the 
Corporation Commission of its duty to 
establish rates; that the Corporation 
Commission order (No. 912) left the 
determination of the compensation to 
a contract either existing or to be there- 
after agreed upon; and that the pur- 
pose of the constitutional provision 
was to prevent that very thing, in view 
of the fact that rates agreed upon by 
the companies might not be for the best 
interests of the people. Although the 
court, therefore, apparently considered 
the Corporation Commission derelict 
in its duty to fix rates, it did not speci- 
fically declare the contract of 1923, be 
between the parties to this proceeding, 
void. In fact, the-court said, supra, 
at p. 411 of P.U.R.1930D: “. 
those issues growing out of the con- 
tract under which the Poteau Compa- 
ny and the Bell Company were operat- 
ing may be determined in a court of 
competent jurisdiction.” 

In accordance with the decision of 
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the supreme court, the Corporation 
Commission, on April 22, 1931, issued 
its decision upon remand of the matter 
to it, and ordered the respondent to 
remove its toll board in Poteau in so 
far as it affected intrastate service and 
to restore the intrastate service of the 
petitioner as it existed prior to Janu- 
ary 22, 1928. It again reasserted its 
lack of any jurisdiction over interstate 
traffic or connections. The order set 
forth rates and divisions of rates upon 
the same basis of compensation pro- 
vided by the contract of 1923. 

Pursuant to this order of the Cor- 
poration Commission, the respondent 
removed its toll board at Poteau and 
connected its lines with the toll board 
of the petitioner at Poteau, but did 
not restore the connection at Fort 
Smith. On May 1, 1931, the parties 
agreed that the order of the Corpora- 
tion Commission should apply to in- 
terstate as well as intrastate business, 
each party reserving the right to dis- 
continue connection with the other on 
interstate toll business on thirty days’ 
notice in writing to the other party, 
and in the event of such termination 
the respondent was not to be consid- 
ered as having waived the right to rein- 
stall facilities at Poteau for the han- 
dling of interstate business. This 
agreement likewise was not intended 
to constitute consent on the part of 
the respondent to the connection of the 
toll lines of the petitioner with the 
Fort Smith toll board, nor to waive 
the claim of the petitioner to such con- 
nection. 

In the meantime, the decision of 
the district court, denying the relief 
prayed for by the Oklahoma-Arkansas 
Company, was reviewed by the circuit 
court of appeals for the eighth circuit, 


which, on December 20, 1930, handed 
down its decision affirming the district 
court. Oklahoma-Arkansas Teleph, 
Co. v. Southwestern Bell Teleph. Co, 
45 F. (2d) 995, P.U.R.1931B, 401, 
The circuit court held that at common 
law a telephone company owes no duty 
to make physical connections with oth- 
er telephone companies ; that any right 
of the petitioner arose through con- 
tract; and that the contract of 1923, 
having superseded all then existing 
agreements between the parties, and 
having in turn been legally terminated 
by the respondent in the manner pro- 
vided therein, the petitioner had no 
contractual right to the connection. 
This court also reviewed the Arkansas 
statutes, and concluded that they did 
not require the connection demanded. 
In discussing the merits of the case, 
the court commented that under the 
facts presented to them the public in- 
terest in the controversy was not ap- 
parent, and that prompt and continu- 
ous service was in fact afforded with- 
in the meaning of the pertinent stat- 
utes. It further decided, that Congress 
having conferred upon the Interstate 
Commerce Commission full regulatory 
powers over interstate carriers en- 
gaged in the transmission of intelli- 
gence by wire or wireless, the state’s 
power in that respect had been suspend- 
ed, this being an interstate matter. 
Application for writ of certiorari from 
this decision, filed by the petitioner, 
was denied by the United States Su- 
preme Court. Oklahoma-Arkansas 
Teleph. Co. v. Southwestern Bell 
Teleph. Co. (1931) 283 U. S. 822, 
75 L. ed. 1437, 51 S. Ct. 346. 

The petitioner then filed a complaint 
with the Interstate Commerce Com- 
mission, which Commission on May 
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17, 1932, determined that the only per- 
tinent provision of the Interstate Com- 
merce Act concerning which a vio- 
lation was alleged was § 3(1), for- 
bidding prejudice or preference as 
between localities or communities. 
Oklahoma-Arkansas Teleph. Co. v. 
Southwestern Bel! Teleph. Co. (1932) 
183 Inters. Com. Rep. 771. That 
Commission pointed out that there was 
no evidence to show that any prejudice 
or preference as between localities or 
communities existed. It further de- 
termined that a situation of prejudice 
or preference between common car- 
riers was not contemplated by that sec- 
tion of the Interstate Commerce Act. 
Having thus decided, the Commission, 
after conceding its jurisdiction for the 
purpose of considering the merits of 
the case, determined that undue prej- 
udice or preference could not exist 
under § 3(1) in the absence of compe- 
tition; that the provisions of that sec- 
tion are not violated unless the preju- 
dice or preference constitutes a source 
of undue disadvantage to one party 
and undue advantage to the other ; and 
that it must be shown that the result- 
ing injury will cease upon removal of 
the prejudice or preference. The rec- 
ord shows that some attempt was made 
to have the decision of the Interstate 
Commerce Commission reviewed in 
the courts, but does not fully disclose 
the nature of that attempt. 

At the present time, therefore, these 
parties are operating under the order 
of the Oklahoma Corporation Com- 
mission and the agreement concerning 
interstate traffic entered into subse- 
quent to that order, referred to here- 
inabove, and it is under these circum- 
stances that this matter must be de- 
termined by this Commission. 
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It has been held by a court of com- 
petent jurisdiction that at common 
law, a telephone company owes no du- 
ty to make physical connections with 
other telephone companies. The con- 
nection in question, being for purposes 
of interstate communication, is ob- 
viously beyond the jurisdiction of the 
states. Oklahoma-Arkansas Teleph. 
Co. v. Southwestern Bell Teleph. Co. 
(1930) 45 F. (2d) 995, P.U.R. 
1931B, 401. Likewise, the Inter- 
state Commerce Act did not give the 
Interstate Commerce Commission au- 
thority to compel such physical con- 
nection between telephone companies. 
Oklahoma-Arkansas Teleph. Co. v. 
Southwestern Bell Teleph. Co. (1932) 
183 Inters. Com. Rep. 771. 


[3] Since the date of the decisions 
referred to hereinabove, Congress, by 
§ 201(a) of the Communications Act 
of 1934 (quoted supra), has delegated 
to this Commission the right and au- 
thority to compel physical connection 
between telephone companies engaged 
in interstate communication “in cases 
where the Commission, after oppor- 
tunity for hearing, finds such action 
necessary or desirable in the public in- 
terest.” 

[4] Section 1 of the Communica- 
tions Act states as a purpose in the 
creation of this Commission, the mak- 
ing “available, so far as possible, to 
all the people of the United States a 
rapid, efficient, nation-wide, and world- 
wide wire and radio communication 
service with adequate facilities at rea- 
sonable charges.” It is apparent that 
the purpose set forth indicates to a 
large extent what constitutes the pub- 
lic interest in a case of this nature. It 
will be noted that the aims specifically 
mentioned are rapid and efficient serv- 
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ice, adequate facilities, and reasonable 
charges. These elements of public in- 
terest are primary, and in the main 
must control the decision of the Com- 
mission in this case. 

The petitioner operates exchanges 
at Poteau, Wister, Howe, and Heav- 
ener, Oklahoma, and toll lines con- 
necting these exchanges. Prior to 
January 22, 1928, the petitioner also 
operated toll lines between Poteau and 
Fort Smith, and Heavener and Fort 
Smith, connecting through facilities 
of the respondent with its switchboard 
at Fort Smith. The petitioner has cir- 
cuits from Wister to Poteau, and a 
short line between Howe and Poteau, 
to which is connected toll lines from 
an exchange at Monroe, Oklahoma. 
It also has circuits between Poteau 
and Heavener through Howe and a 
line extending from Heavener to 
Hodgens. As to the lines here in con- 
troversy, the first circuits of the pe- 
titioner between Poteau and Fort 
Smith were in existence in 1903. In 
1923, circuits were constructed from 
Heavener, through Howe and Poteau, 
to Fort Smith, through which Heaven- 
er and Howe can ring Fort Smith di- 
rectly, although these circuits also pass 
through Poteau and may be cut in 
there. At the time the additional line 
was constructed in 1923, the pole line 
and the then existing circuit between 
Poteau and Fort Smith were recondi- 
tioned. The circuits of the petitioner 
are No. 10 gage galvanized iron wire. 

The respondent, or its predecessor, 
as early as 1906, had circuits from 
Fort Smith to Poteau. In addition to 
these circuits it has others from Fort 
Smith to Spiro, Oklahoma, and from 
Spiro to Poteau, and at some time pri- 
or to the severance of the petitioner’s 


connection at Fort Smith, had con- 
structed two additional circuits from 
Fort Smith which passed through 
Poteau but did not connect with the 
switchboard of the petitioner at 
Poteau. All of these lines of the re- 
spondent are copper. 

The population of the four com- 
munities in which the petitioner has 
exchanges is approximately 7,600 per- 
sons. The stations and extensions of 
the petitioner dropped from a high of 
1,110 in 1928, to a low of 757 in 1935, 
and at the end of 1937 had increased 
to 858 in number. Its Fort Smith 
lines go through the towns of Camer- 
on, Rock Island, Jenson, Bonanza, and 
Cedars, but rendered no service to 
these communities, and traffic between 
these places and points on the peti- 
tioner’s system is routed via facilities 
of the respondent, and other carriers 
connecting with the respondent’s sys- 
tem, through Spiro, Oklahoma, or 
Hackett, Arkansas. This traffic would 
not be affected by the decision in this 
case. 

Prior to January 22, 1928, all calls 
for Fort Smith and beyond, originat- 
ing at the exchanges of the petitioner 
were routed to Fort Smith via its cir- 
cuits, whereas traffic destined to the 
exchanges of the petitioner, from Fort 
Smith and other points in Arkansas, 
was routed via the circuits of the re- 
spondent, from Fort Smith to the 
switchboard of the petitioner at Po- 
teau. At the present time all traffic 
between the exchanges of the petition- 
er and Fort Smith is transferred to 
or from the circuits of the respondent 
at the petitioner’s Poteau switchboard, 
and since the date of the severance of 
the petitioner’s connection at Fort 
Smith, the lines in controversy have 
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been of value to the petitioner for ru- 
ral service only within a distance of 
about 64 miles of Poteau. 

There was much testimony intro- 
duced into the record concerning the 
physical condition of the respondent’s 
lines here in controversy. It appears 
that these lines consist of approximate- 
ly 900 poles, with the accompanying 
equipment, and that the pole line car- 
ries four No. 10 gage galvanized iron 
wire telephone lines. For the first 64 
miles out of Poteau the lines have been 
maintained for rural service. Evi- 
dence was introduced indicating that 
some creosoted poles were in use in 
this portion of the line, and that many 
of the poles in that section had appar- 
ently been replaced about 1923. The 
portion of the petitioner’s line at the 
Fort Smith end is carried for about 2 
miles on poles of the respondent, and 
connects to lines of the respondent, 
which, through cable, reach the re- 
spondent’s switchboard at Fort Smith. 
This pole line has been maintained by 
the respondent. 

A witness for the respondent in- 
spected the lines of the petitioner dur- 
ing February, 1938, and expressed the 
opinion that the lines were not in con- 
dition to render telephone service in 
their present state, and that in order 
to offer a reliable service which could 
withstand adverse weather conditions 
the petitioner would have to replace 
at least 60 per cent of the poles and 80 
per cent of the crossarms, as well as 
replace and add to much of the present 
anchorage. He estimated the cost of 
such repairs at $6,500, which would 
not include any replacement or repair 
on the wires themselves. The witness 
estimated the average life of a tele- 
phone pole of the type in question in 
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that territory as fifteen years, consid- 
ering the necessity of replacements for 
all causes, whereas a witness for the 
petitioner estimated the average life as 
twenty years. In any event it appears 
that many of the poles of the line in 
controversy have far exceeded the av- 
erage life on either one of these bases. 

The petitioner offered little evidence 
in respect to the physical condition of 
the lines, although a witness did tes- 
tify that they could be put in service- 
able condition within ten or fifteen 
days. It appears that between the first 
and second hearings in this matter the 
petitioner made repairs to the extent 
of about $250 on these lines, and that 
this is the only expenditure for main- 
tenance since 1928 except for inspec- 
tions and some minor repairs made in 
an effort to keep the wires off the 
ground and out of contact with other 
wires. The first 64 miles of the lines 
out of Poteau have, of course, been 
maintained. The petitioner points out 
that it has been deprived of the use of 
a major portion of these lines since 
1928 and could, therefore, not be ex- 
pected to maintain them. A witness 
for the rsepondent agreed that under 
similar conditions he would merely 
keep the wires off the ground. 


[5] Accepting this contention as 
logical, the Commission should never- 
the less take into account the present 
state of the facilities in controversy 
and the extent to which repairs and 
replacements would be necessary in or- 
der to enable the petitioner to render 
a reliable service over those circuits. 
It is apparent from the evidence intro- 
duced at both hearings in this matter 
that the lines in question at the present 
time are not capable of rendering a 
dependable service and that extensive 
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repair work would be necessary before 
reliable service could be offered over 
those circuits. 

The respondent introduced evidence 
tending to show that copper circuits 
are superior to iron circuits for long 
distance telephone service, and that to 
connect an iron circuit to a copper cir- 
cuit degrades the overall efficiency of 
the service. It appears that the amount 
of iron the respondent now uses for 
long-distance service has been reduced 
to six-tenths of 1 per cent, and that 
its longest iron circuit in Oklahoma 
is 18 miles. A technical witness for 
the respondent testified that the aver- 
age transmission loss of a No. 10 gage 
copper circuit is .046 decibels per cir- 
cuit mile, as opposed to a .246 decibel 
transmission loss per circuit mile on 
a No. 10 gage iron circuit, based on 
new wire, and that the transmission 
loss on one of the respondent’s exist- 
ing circuits between Fort Smith and 
Poteau is 4.7 decibels for the entire 
distance, and on the other circuit is 
4.8 decibels, while the transmission 
loss on new iron circuits of the gage 
of the petitioner’s circuits would be 
9.75 decibels. 

This witness further testified that 
the transmission loss is increased when 
iron wire becomes old and rusty, and 
that repeaters or amplifiers are not 
suitable to counteract this loss due: to 
the fact that these instruments are de- 
signed for circuits having constant 
electrical characteristics, whereas the 
electrical characteristics of iron cir- 
cuits usually vary widely, resulting in 
an unbalance which causes the ampli- 
fier or repeater to howl. It also ap- 
pears that the transmission loss on iron 
circuits cannot be compensated for up- 
on reaching copper circuits, by the use 
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of repeaters. The respondent attempts 
to restrict transmission loss on its 
tributary circuits to 5 decibels, and 
when transmission loss exceeds that 
standard, a repeater is added to reduce 
the loss. A loss in excess of 5 decibels 
on tributary circuits is not considered 
by the respondent as up to present-day 
standards. 

It appears, however, that for the 
haul from Poteau to Fort Smith, iron 
circuits would be satisfactory if the 
lines were adequately and uniformly 
maintained ; although a witness for the 
respondent testified that the effect of 
furnishing the iron circuits here re- 
quested would degrade the service 
from a transmission standpoint. It 
should be noted, however, that at the 
time of the severance of the connec- 
tion at Fort Smith these circuits were 
in fact rendering a service which the 
record does not indicate was unsatis- 
factory, and the testimony shows that 
a number of the other independent 
companies which connect with the cir- 
cuits of the respondent also use iron 
wires and are at present rendering a 
public service. 

The evidence presented to this Com- 
mission -~necessitates the conclusion 
that the circuits of the respondent be- 
tween Poteau and Fort Smith are tech- 
nically superior to those of the peti- 
tioner, and from a standpoint of fa- 
cilities leaves only the question as to 
whether or not additional facilities are 
needed to handle the existing traffic. 

In the event the circuits in contro- 
versy were connected to the switch- 
board of the respondent at Fort Smith 
and all traffic originating on the peti- 
tioner’s system was transmitted via 
those circuits, the traffic from Heav- 
ener and Howe to Fort Smith could 
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go direct without the necessity of a 
switch at Poteau, whereas that traf- 
fic must now be transferred at Poteau 
to the circuits of the respondent. The 
toll line from Howe is bridged into the 
direct line from Heavener to Fort 
Smith and there was testimony indi- 
cating that bridging detracts from the 
service and adds to the possibility of 
occasional congestion. The traffic 
from Poteau does not require switch- 
ing now nor would it under the pro- 
posed plan. Traffic from Wister to 
Fort Smith is now and would be trans- 
ferred at Poteau. It has been men- 


tioned above that traffic from the small 
towns along the petitioner’s line be- 
tween Poteau and Fort Smith would 
not be affected by the proposed change. 

The record shows, therefore, that 
there would be but one advantage from 
a physical standpoint to the proposed 


connection ; namely, that the exchanges 
at Heavener and Howe could ring 
Fort Smith directly, over the lines of 
the petitioner, without the necessity of 
switching the call to the lines of the 
respondent at Poteau. A witness for 
the petitioner testified that the trans- 
fer of the message at Poteau involves 
merely the mechanical matter of plug- 
ging in on the line, and that although 
there is some loss of time involved it 
amounts to only a few seconds, prob- 
ably not exceeding eight or ten sec- 
onds. No study of the loss of time 
involved had been made, and it appears 
that the petitioner has no difficulty in 
transferring the calls at Poteau. 

The town of Heavener has a popu- 
lation of approximately 2,800 persons 
and as of December 31, 1937, the peti- 
tioner had a total of 338 stations and 
extensions of all types at that ex- 
change. The town of Howe has a 
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population of about 500 and at the 
close of the year 1937 the petitioner 
had 12 stations and extensions there. 
The amount of traffic between Heav- 
ener and Howe and Fort Smith does 
not accurately appear in the record. 
An exhibit introduced by the petition- 

“in” and “out” traffic for 
1937 but it must be explained that 
“out” traffic is from Heavener or 
Howe to Fort Smith sent paid or com- 
ing into Heavener or Howe from Fort 
Smith collect. That exhibit shows 
1,830 “‘out’’ calls from Heavener to 
Fort Smith or an average of about 5 
calls a day for the year 1937. It shows 
a total of 133 “out” calls from Howe 
to Fort Smith or approximately one 
call every two and one-half days. It 
does not appear that the amount of 
traffic is such as to require a direct cir- 
cuit or that a delay of eight to ten sec- 
onds due to switching is a serious 
loss. 

The record shows that the petitioner 
has made no study to determine the 
adequacy of existing facilities between 
Poteau and Fort Smith. A witness 
for the petitioner, however, testified 
that at times there were sufficient cir- 
cuits, but that there are certain periods 
of the day when there is a little con- 
gestion. He further testified that the 
only delay of any moment in the han- 
dling of calls between the two compa- 
nies occurs when there are an unusual 
number of calls made at approximate- 
ly the same time. Another witness 
for the petitioner testified that there 
are times during the busy part of the 
day when calls are delayed due to con- 
gestion of the circuits, although he 
could not specify the times, as he had 
never kept a record of it. 

The respondent introduced detailed 
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evidence tending to show the actual 
use of its circuits between Fort Smith 
and the exchanges of petitioner. Dur- 
ing two periods, from March 9, 1936, 
through September 22, 1936, and from 
August 19, 1937, through January 31, 
1938, a recording device was attached 
to the circuits which measured their 
actual use. Sections of these records 
were introduced at the hearings, and 
the complete records were offered. 
Witnesses for the respondent testified 
that the theoretical capacity of two cir- 
cuits was 120 minutes per hour, but 
that the operating maximum for effi- 
cient service was considered by the re- 
spondent to be 82 minutes during the 
busy hour; in other words, 41 min- 
utes out of a possible 60 minutes, per 
hour, per circuit. The average use on 
a 2-circuit line was revealed as 56 
minutes. 

A summary of those records was 
also introduced, from which it appears 
that the respondent had found the av- 
erage busy hour on these circuits to 
come between 9 and 10 a. m. The 
study was based on that hour through- 
out the periods mentioned above, ex- 
cluding Sundays, concerning which it 
appears that the traffic is so light as 
not to present a correct picture, and 
excluding also certain days during 
which some mechanical difficulty with 
the recording device resulted in an im- 
perfect record. 

During the period covered by the 
first study the highest average use dur- 
ing the busy hour in any month was 
42.5 minutes per hour for the two cir- 
cuits. The lowest average for any one 
month was 31.9 minutes for both cir- 
cuits. For the entire period covered 
by the first report the average minutes 
per hour used on these two circuits 


27 P.U.R.(N.S.) 


during the busy hour was 37.6 min- 
utes, or 45.9 per cent of the operating 
maximum of 82 minutes. The high- 
est average percentage load for any 
month during that period was 51.8 per 
cent of the operating maximum of 82 
minutes. A similar summary cover- 
ing the second period described above 
shows the highest average minute use 
during the busy hour in any one month 
to be 41.7 minutes for the two circuits, 
the lowest 33.8 minutes, and the aver- 
age for the total period 37.3 minutes 
out of the operating maximum of 82 
minutes. Expressed in percentages 
this would show that according to the 
Bell standard of an 82-minute maxi- 
mum operating time for two circuits, 
the highest percentage used during any 
month was 50.9 per cent, the lowest 
percentage 41.2 per cent, and the av- 
erage 45.5 per cent, or less than half 
of the maximum at which the circuits 
can be operated efficiently. 

A witness for the respondent testi- 
fied that in October, 1928, the circuit 
load on the Fort Smith-Poteau cir- 
cuits was 121 messages per day, and 
that in October, 1937, the circuit load 
on those circuits was 72 messages per 
day. 

Further studies were made by the 
respondent for the period from March 
23, 1936, through September 14, 1936, 
and for the period August 16, 1937, 
to January 29, 1938, to determine the 
speed of service between Fort Smith 
and Poteau ; the percentage of the total 
calls originating at Fort Smith and 
terminating at Poteau which were 
completed while the customer was held 
on the line; and the percentage of de- 
layed calls due to the fact that no cir- 
cuits were available at the time the call 
was made. Testimony shows that the 
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respondent will hold a customer on the 
line for one minute in order to com- 
plete a call even though a “no circuit” 
situation exists, and that in completing 
a connection it is the practice to ring 
the party receiving the call for two 
minutes unless answered within that 
time. The study for the first period 
mentioned above shows that during 
that period 86 per cent of all calls from 
Fort Smith to Poteau were completed 
while the customer remained on the 
line, and that 79 per cent of all calls 
from Fort Smith to points on the sys- 
tem of the petitioner, other than 
Poteau, were completed while the cus- 
tomer remained on the line. Those 
figures remained substantially the same 
for the period of the second study. 

In this connection the petitioner 
also introduced certain charts which 
it had received from the respondent, 


containing similar information for 
certain months, which witness for the 
petitioner testified it considered a sort 
of contest without prizes, and which 
covered a period of one, two, or three 


days on each exchange for those 
months. Those reports would indi- 
cate a slightly lower average of com- 
pletions with the customer held on the 
wire than the study introduced by the 
respondent shows. A witness for the 
respondent testified that the overall 
average for the Bell System was 90 per 
cent, and attributed the somewhat low- 
er average of the petitioner’s system 
to the failure of the operators of the 
petitioner to stay on the line until the 
call was completed. 

The studies introduced show that 
on calls to Poteau during the first pe- 
riod, 5.8 per cent were delayed due to 
the lack of an available circuit, and 
for the second period 5.2 per cent were 


219 


thus delayed; and that for calls from 
Fort Smith to points on the petition- 
er’s system, other than Poteau, 12.3 
per cent during the first period were 
delayed due to the lack of an available 
circuit, and for the second period 10.3 
per cent were so delayed. The delay 
expressed in these percentages on calls 
between Fort Smith and Poteau indi- 
cate that those circuits were busy at 
the time the call was placed and did not 
become available within one minute. 
In respect to calls from Fort Smith 
to points on the petitioner’s system 
other than Poteau, which calls go 
through the petitioner’s switchboard 
at Poteau, a busy condition either on 
the Fort Smith-Poteau circuits, or on 
the petitioner’s circuits between Poteau 
and other points on its system, is indi- 
cated. 

These studies also show that dur- 
ing the first period the average time 
consumed from the moment the call 
was first placed until the phone at the 
receiving end was actually answered, 
on calls to Poteau, was 1.4 minutes, 
and during the period covered by the 
second study 1.3 minutes; and on calls 
to points on the petitioner’s system 
other than Poteau, through its switch- 
board at Poteau, the average time con- 
sumed during the first period was 2 
minutes, and during the second period 
1.9 minutes. These figures included 
delay due to all causes. A witness for 
the respondent testified that these av- 
erages were very good according to 
its standards, and that the average 
time for similar completion through- 
out the Bell System, during 1937, was 
1.6 minutes. 

Technical witnesses for the respond- 
ent testified that it would not be sound 
engineering practice to attempt to es- 
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tablish sufficient circuits between all 
points in order to achieve a condition 
under which a busy signal would never 
be encountered; that in the business, 
generally, circuits are provided in suf- 
ficient number to maintain a satisfac- 
tory service during the busy hour ; and 
that for this purpose the 120 minutes 
possible use per hour of two circuits 
has been reduced to an operating max- 
imum of 82 minutes use. It was fur- 
ther testified that when the actual load 
approaches the 82-minute standard 
during the busy hour, it is essential to 
relieve the situation by supplying an 
additional circuit in order to assure 
good commercial service. A witness 
for the petitioner agreed that the cor- 
rect engineering design for toll plant 
is such as to take care of an av- 
erage load tendered during the busy 
hour, and testified that there are times 


when all of the circuits of the petition- 
er between any two points are busy, 
and that in any such case there must 
of necessity be some delay until a cir- 
cuit becomes available. 


Under the traffic conditions revealed 
in this record it is apparent that exist- 
ing facilities are more than adequate 
to handle the present traffic and there 
is no indication that additional facili- 
ties are needed to furnish a satisfac- 
tory public service. When increased 
traffic justifies additional facilities, the 
circuits now operating between Poteau 
and Fort Smith might be supplement- 
ed by the lines of the petitioner be- 
tween Poteau and Forth Smith, as well 
as by various circuits and combinations 
of circuits of the respondent which 
now pass through Poteau, but are not 
used for the Fort Smith-Poteau traffic. 

There remains for consideration the 
question of the rates charged the pub- 
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lic; the effect the existing situation 
has upon those rates as reflected in the 
loss of revenue to the petitioner, due 
to the necessity of transferring all 
calls to the circuits of the respondent 
at Poteau, rather than at Fort Smith, 
and as reflected in the earning power 
of the petitioner as it now exists; and 
the effect action of the Commission 
upon the petition before it will have 
upon those rates. 


It may be noted at the outset that 
there is no contention that the exist- 
ing rates are unduly high either as a 
result of the inability to transfer in- 
terstate traffic from the exchanges of 
the petitioner at Fort Smith, or due to 
other causes. It is further observed 
that there is no proposal to lower the 
existing rates charged the public. The 
rates charged at the exchanges of the 
petitioner have been set forth in the 
record, and testimony has been offered 
concerning the long-distance rates be- 
tween certain points on the petition- 
er’s system and Fort Smith, but the 
record is barren of any evidence which 
would enable the Commission to deter- 
mine the reasonableness of the exist- 
ing rates. 

The matter in issue on this point 
arises as a result of the division of the 
tolls between the companies rather 
than the amount of the tolls them- 
selves. There can be no question that 
the necessity of transferring all traffic 
originating on the petitioner’s system 
to the circuits of the respondent at 
Poteau, rather than at Fort Smith, has 
resulted in a substantial loss of reve- 
nue to the petitioner. Since 1915 the 
division of tolls has been on the so- 
called 3, 4, and 15 basis. This basis 
was continued in the 1923 contract 
and is the present basis for the di- 
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vision of tolls between these two com- 
panies. This means, generally, that 
the originating carrier receives 3 cents 
on each message, plus 15 per cent 
of the toll, and that the other carrier 
receives 4 cents for terminating the 
message. The balance of the toll is 
prorated according to the air-line dis- 
tance of the haul of each company. 

Prior to January 22, 1928, from 
messages originating at any point on 
the petitioner’s system, the petitioner 
received 3 cents and 15 per cent of 
the toll, and in addition received the 
entire line haul prorate to Fort Smith, 
a distance of approximately 32 miles 
from Poteau. At the present time, the 
petitioner receives the 3 cents and 
the 15 per cent of the toll, but from 
Poteau to Fort Smith receives no line 
haul, and from the other points on its 
system receives only the prorate from 
the point of origin to Poteau rather 
than to Fort Smith. The loss to the 
petitioner, therefore, occurs as a di- 
rect result of the loss of the line haul 
from Poteau to Fort Smith. The rec- 
ord shows that all traffic originating at 
Fort Smith, and destined to any point 
on petitioner’s system, has always been 
routed via the circuits of the respond- 
ent to the switchboard of the petition- 
er at Poteau and therefore occasions 
no loss. 

The long-distance rate between 
Poteau and Fort Smith is 35 cents. 
Under the contract of 1923 the peti- 
tioner would receive 31 cents of the 
toll on a message to Fort Smith and 
the respondent 4 cents, it being divid- 
ed 3 cents and 54 cents to the petition- 
er originating the traffic, and 22% cents 
line haul accruing to the petitioner as 
a result of transmitting the message 
over its own circuits to Fort Smith. 
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Under the present arrangement the 
petitioner receives only 8} cents on that 
message, and the respondent 26% cents 
due to its transmission over the lines 
of the respondent the entire distance 
between Poteau and Fort Smith: As 
a result of this situation, for the 
months ending June 20, July 20, and 
August 20, 1936, the petitioner re- 
ceived a total of $93.76 on traffic be- 
tween Poteau and Fort Smith, where- 
as under the contract of 1923 it would 
have received $336.82. 

Similarly, on a person-to-person call 
from Heavener to Fort Smith, the 
toll of 50 cents is now divided 254 
cents or 264 cents to the petitioner, and 
244 cents or 234 cents to the respond- 
ent, whereas under the contract of 
1923 the petitioner would have re- 
ceived 46 cents from such a call. 

Various exhibits were introduced 
by the petitioner to show the difference 
in revenue which it now receives from 
the exchange of traffic with the re- 
spondent and which it would have re- 
ceived under the provisions of the 
1923 contract with its lines to Fort 
Smith in service. It appears that dur- 
ing the year 1937, on business between 
Poteau and Fort Smith, the petitioner 
received a total of $1,092.85, which 
represents 40 per cent of the total re- 
ceipts on that toll business, whereas 
under the 1923 contract, from the same 
amount of traffic, it would have re- 
ceived $2,534.66, which represents 
92.8 per cent of the total receipts. This 
tends to show a loss to the petitioner 
during the year in question on that 
traffic, of $1,441.81. 

A further exhibit of the petitioner 
shows the revenue received by the pe- 
titioner and respondent on all traffic 
transferred between the companies 
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during the years 1931 through 1937. 
This shows that the total business, 
from a low of $7,568.05 in 1931, rose 
to $12,020.35 in 1937, of which the 
petitioner, in 1931, received $3,192.01, 
and in 1937, $4,911.45. 

[6] The fact of a loss to the peti- 
tioner does not of itself indicate that 
the public interest is adversely affect- 
ed as aresult. The public interest in 
question is that of the public generally 
rather than the interest of any individ- 
ual carrier. It must further be ascer- 
tained whether, as the petitioner con- 
tends, this loss of revenue impairs its 
ability to serve the public or will neces- 
sitate a raise in the existing rates in 
order to enable it to continue to offer 
a public service. 

The petitioner offered a statement 
of its investments as shown on the 
books of the company at the end of 
1937, representing the value of all its 
physical properties, including mate- 
rials and supplies, land and buildings, 
central office equipment, station equip- 
ment, exchange lines, general equip- 
ment, toll lines, and intangibles. The 
value of its toll lines is considered to 
be $14,348.16 of which from eight to 
nine thousand dollars is estimated as 
attributable to the toll lines in contro- 
versy. The total investment account 
is set forth as $144,367.03, of which 
$26,500 is carried as the value of in- 
tangibles. 

On cross-examination, the account- 
ing witness for the petitioner, through 
whom these accounting exhibits had 
been introduced, was unable to explain 
certain features of the exhibits and un- 
able to answer certain questions con- 
cerning the method of bookkeeping and 
accounting employed by the petitioner, 
which tended to cast doubt on the 
27 P.U.R.(N.S.) 


weight of its financial statements in- 
troduced. 

The record shows that the petition- 
er has capital stock outstanding of 
$100,000, and has an estimated $138,- 
000 in bonds and notes outstanding 
which bear interest at 6 per cent per 
year, although it appears that during 
the year 1936 it paid interest of ap- 
proximately $12,000 on its bonded in- 
debtedness and notes, or at the rate of 
approximately 9 per cent. The wit- 
ness testified, however, that no divi- 
dends have ever been paid to the stock- 
holders. 


A statement introduced by petition- 
er of the rate of return for 1936 and 
1937 shows a total revenue for 1936 
of $27,754.05, and for 1937, $28, 
331.75. Operating expenses, exclu- 
sive of depreciation, for 1936, are 
shown as $18,183.21 and for 1937, 
$18,713.05. It was testified that this 
item did not include interest on fund- 
ed indebtedness. The operating profit 
for 1936 is shown as $9,570.84, and 
for 1937, $9,618.70. Based upon the 
book value of its physical properties, 
exclusive of intangibles; namely, 
$117,866, and deducting a 5 per cent 
depreciation allowance upon that val- 
ue from the operating profit, the rate 
of return statement shows a net prof- 
it of $3,677.84 for the year 1936, and 
a net profit of $3,725.70 for the year 
1937. The petitioner’s position, how- 
ever, is that it is entitled to an 8 per 
cent return on the book value of its 
physical property, which would neces- 
sitate a net profit of $9,429, and that 
for this reason operations for the year 
1936 resulted in a net loss of $5,- 
751.16, and for the year 1937, a net 
loss of $5,693.30. 

In respect to the value of the peti- 
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tioner’s physical properties, it seems 
that no appraisal has been made since 
1926, and that during that same year 
the figures herein set forth, in the 
main, were suggested and authorized 
by the Oklahoma Corporation Com- 
mission, the books being set up and 
kept since that time according to the 
recommendations of that Commission. 
It appears, however, that the petitioner 
has established a depreciation reserve 
of some sixty-six thousand odd dol- 
lars, and although the record is not 
clear it indicates that the petitioner’s 
valuation of $117,000 is based upon 
cost of the physical properties with no 
allowance for their depreciated condi- 
tion. According to the petitioner’s 
books, therefore, depreciation reserve 
of approximately 56 per cent, has been 
accumulated. No evidence was intro- 
duced as to actual depreciation or cost 
of maintenance, although the testi- 
mony indicates that some of the peti- 
tioner’s plant has outlived its normal 
service life and that the physical prop- 
erties have, in fact, depreciated. In 
the absence of definite evidence as to 
the amount of actual depreciation and 
other essential facts, we are unable to 
determine from the record what rate 
of return the petitioner earned during 
the years 1936 and 1937. The fact 
that petitioner’s valuation is based up- 
on cost without allowance for depre- 
ciation, whereas a depreciation reserve 
of over 56 per cent has been accumu- 
lated on its books, shows that the rate 
of return earned by the petitioner dur- 
ing these years was very much greater 
than that set out in its exhibit. 


Serious question would arise as to 
whether or not the petitioner under 
any circumstances is entitled to earn 8 
per cent or any other stated percentage 
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on the undepreciated book value of its 
physical properties ; and we do not be- 
lieve this Commission would be justi- 
fied in ordering a connection for the 
purpose of enabling the petitioner to 
earn 8 per cent on such a valuation. 
However, it is sufficient to say that the 
record before the Commission does 
not show that the petitioner’s financial 
condition or earning power has been 
impaired to such an extent as to inter- 
fere with its service to the public or to 
require a raise in the rates to the pub- 
lic. Furthermore, as has been point- 
ed out hereinabove, the business and 
revenue of the petitioner from the ex- 
change of traffic between it and the 
respondent has been steadily increas- 
ing since the year 1931, and in the past 
two years approximately 100 stations 
have been added at its exchanges. 

[7] The effect of requiring the re- 
spondent to accept at Fort Smith, over 
the lines of the petitioner, traffic origi- 
nating at the exchanges of the peti- 
tioner, would be to take a portion of 
that traffic from the respondent and 
give it to the petitioner. Witness for 
the respondent testified that to do so 
would probably transfer about 50 per 
cent of theintercompany business from 
its lines to those of the petitioner, but 
that the reduction would not be suffi- 
cient to enable it to drop one of the ex- 
isting circuits. It further appears that 
substantial additional expense would 
be involved on the part of the petition- 
er in reconditioning its lines to Fort 
Smith in order that they could render 
a dependable public service. It is 
doubtful whether it would be in the 
public interest for this Commission to 
take traffic from one carrier and give 
it to another carrier when the need of 
the second carrier has not been demon- 
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strated and when the interest of the 
public is not otherwise affected. 


The remaining contention of the pe- 
titioner is similar to that presented to 
the Interstate Commerce Commission 
and referred to hereinabove. The pe- 
titioner alleges that the respondent has 
discriminated against it by denying to 
it equal rights and privileges with oth- 
er independent telephone systems in 
territory adjacent to that served by the 
petitioner. In support of this allega- 
tion, a witness for the petitioner tes- 
tified that he had investigated the 
types of service and practices as be- 
tween the respondent and other inde- 
pendent exchanges in western Arkan- 
sas, including the towns of Hackett, 
Bonanza, Ozarka, Lavaca, and Green- 
wood, in which the exchanges are op- 
erated by the Interstate Telephone 
Company. This witness testified that 
both the Interstate Telephone Com- 
pany and the respondent had toll lines 
between Fort Smith and Hackett, and 
that both of these lines were in use at 
that time ; that the Interstate Company 
has the only line between Ozarka and 
Fort Smith, and between Lavaca and 
Fort Smith; that the Interstate Tele- 
phone Company connects Hackett, 
Greenwood, Barling, and Bonanza; 
that Bonanza reaches Fort Smith by 
way of Hackett ; and that the only line 
between Greenwood and Fort Smith 
is owned by the respondent. This wit- 
ness further testified that in handling 
traffic between Fort Smith and Hack- 
ett either line was used for either “in” 
calls or “out” calls. The witness did 
not know whether the connections at 
Hackett and at Fort Smith were gov- 
erned by contract between the compa- 
nies or whether this was true at any 
of the other exchanges mentioned. 


27 P.U.R.(N.S.) 


The question of discrimination aris. 
ing from the facts in this case has been 
once litigated before the Interstate 
Commerce Commission, and it is the 
contention of the respondent that in 
the absence of a showing that the facts 
have changed since that hearing, the 
question of discrimination is res ad- 
judicata. It is sufficient to say that 
the record before this Commission 
contains no evidence which would war- 
rant a finding that discrimination, as 
contemplated by § 202(a) of the act, 
exists. 

The connection between the compa- 
nies at Fort Smith existed for many 
years prior to 1928, and from 1915 
through 1927 was operated under the 
terms of contracts between petitioner 
and its predecessors and the respondent 
and its predecessors. The contract of 
1923 superseded all existing agree- 
ments between the companies. The 
petitioner maintains that that contract 
was void. The respondent insists that 
the contract was valid, but was abro- 
gated in accordance with its terms at 
the time of the severance of the con- 
nection. In any event it is apparent 
that no contract right to the connection 
now exists or has existed since 1928. 
The petitioner contends in brief that 
it had operated with the exchange of 
the respondent at Fort Smith for many 
years; that as a result the circuits of 
both companies had been dedicated to 
serve the public in that way; and that 
the action of the respondent in sever- 
ing the connection at Fort Smith and 
instituting service at Poteau was done 
without authority from any adminis- 
trative body, and was wrongful and 
unlawful. It has been pointed out 
hereinabove that prior to the Com- 
munications Act of 1934 the law did 


224 





OKLAHOMA-ARK. T. CO. v. SOUTHWESTERN BELL T. CO. 


not require the interstate physical con- 
nection in question, nor does it appear 
that the severance of that connection 
required the approval of any adminis- 
trative body. 

At the original hearing in this mat- 
ter the petitioner made a tender of evi- 
dence with the view of establishing an 
equity in the continuance of the serv- 
ice as it had existed under the contract, 
through the allegedly wrongful and 
illegal acts of the respondent in sev- 
ering the connection and refusing to 
receive petitioner’s interstate traffic at 
Fort Smith. This the examiner ex- 
cluded. The Commission determined 
that that evidence should be in the rec- 
ord, but was not in proper form for 
consideration, and for that reason, 
among others, remanded the case for 
ahearing de novo. At the new hear- 
ing the petitioner failed to introduce 
any part of that evidence tending to 
show the allegedly wrongful acts of 
the respondent, and the record before 
this Commission does not show that 
the respondent’s severance of the con- 
nection at Fort Smith, and refusal to 
accept traffic originating on the ex- 
changes of the petitioner at the Fort 
Smith exchange, rather than at Po- 
teau, was either illegal or wrongful. 

[8] Upon the record as it exists, 
the Commission is unable to determine 
that the petitioner has acquired any 
equitable right to a restitution of the 
service as it existed prior to January 
22, 1928, and, further, is of the opin- 
ion that the existence of such an equity 
would not in and of itself justify this 
Commission in ordering’ a physical 
connection in the absence of a show- 
ing that such connection would more 
adequately serve the needs or desires 
of the public. 
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The Commission, being unable to 
ascertain that the reéstablishment of 
the connection between the petitioner 
and the respondent at Fort Smith and 
the required routing of traffic origi- 
nating at points on the petitioner’s 
system via its circuits to Fort Smith 
is necessary or desirable in the public 
interest, the relief prayed for will be 
denied, and the petition be dismissed. 


ORDER 


Upon consideration of the entire 
record and pursuant to the foregoing 
report, it is ordered, that the petition 
of the Oklahoma-Arkansas Telephone 
Company be, and it is hereby, denied, 
and the proceeding dismissed. 


WALKER, Commissioner, dissent- 
ing: The matter herein at issue in- 
volves the interpretation of § 201(a) 
of the Communications Act of 1934 
(47 USCA § 201) and its application 
to the present situation. This section 
reads: 

“Tt shall be the duty of every com- 
mon carrier engaged in interstate or 
foreign communication by wire or 
radio to furnish such communication 
service upon reasonable request there- 
for; and, in accordance with the or- 
ders of the Commission, in cases 
where the Commission, after oppor- 
tunity for hearing, finds such action 
necessary or desirable in the public in- 
terest, to establish physical connections 
with othercarriers, to establish through 
routes and charges applicable thereto 
and the divisions of such charges, and 
to establish and provide facilities and 
regulations for operating such through 
routes.’ (Italics supplied.) 

As the report of the Commission 
herein points out, for more than five 
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years antedating the rupture in rela- 
tions between the parties to this pro- 
ceeding, and until January, 1928, there 
had been physical connection, restora- 
tion of which is sought herein, of the 
lines of the parties at or near Fort 
Smith, Arkansas. For several years 
prior to the establishment of such 
physical connection and the furnishing 
of service thereunder, the only direct 
telephone service between Poteau, 
Oklahoma, and Fort Smith, Arkansas, 
was that furnished by the petitioner. 
The calls handled by the petitioner 
over the Poteau-Fort Smith line in- 
cluded also those from exchanges op- 
erated by it in Poteau, Heavener, 
Howe, and Wister, all of Oklahoma, 
and a part of its telephone system. It 
will be noted, as shown by the report, 
that the only service involved in this 
controversy is toll service from Po- 
teau and other points on petitioner’s 
lines in Oklahoma to Fort Smith, Ar- 
kansas, and points beyond. 

For a time prior to January, 1928, 
the Bell Company owned a long-dis- 
tance circuit between Fort Smith, Ar- 
kansas, and Poteau, Oklahoma, and 
transmitted to Poteau over this circuit 
all business for Poteau, and other 
points served by petitioner, originat- 
ing at or passing through Fort Smith. 
Petitioner had been first in the field, 
and, after the Bell Company became a 
competitor, continued to furnish com- 
petitive service until the destruction 
of the physical connection at Fort 
Smith by respondent in 1928. The 
petitioner’s circuits between Poteau 
and Fort Smith were practically par- 
allel with the respondent’s circuit, and, 
ever since construction of the latter, 
had been recognized as lawful compe- 
tition with the Bell circuit, until the 
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Bell Company eliminated the connec. 
tion at Fort Smith and rendered fy. 
ture competition impossible. 

The severing of physical connection 
at Fort Smith by respondent in Janu. 
ary, 1928, was coincident with the 
severing of connection by respondent 
between its toll lines and the exchange 
of petitioner at Poteau. This service 
was later restored through a decision 
and direction of the supreme court of 
Oklahoma, in Oklahoma-Arkansas 
Teleph. Co. v. Southwestern Bell 
Teleph. Co. 143 Okla. 76, PUR. 
1930D, 400, 412, 291 Pac. 3, 10. The 
recitation therein by the court at page 
10 of the last citation, of “the arbi- 
trary action of the Bell Company,” 
characterizes the manner of the action 
of the respondent herein and is indica- 
tive of the modus operandi of the re- 
spondent in the matter under consid- 
eration. 

The facts are that the Oklahoma- 
Arkansas Telephone Company was 
first in the field with its long-distance 
telephone line between Poteau and 
Fort Smith, and that, in the year 1928, 
the Southwestern Bell Telephone Com- 
pany, because of dissatisfaction on its 
part with the then existing traffic ar- 
rangements, took matters into its own 
hands and arbitrarily severed the 
Fort Smith physical connection with 
the then existing line of the petitioner. 
Since that time, the petitioner has been 
engaged in a constant but futile effort 
to find a tribunal with jurisdiction to 
handle its grievance. Until now this 
has been impossible, for the reason 
that until the adoption of the Com- 
munications Act of 1934 there was no 
statute giving any court or Commis- 
sion jurisdiction over the matter of 
physical connection of interstate tele- 
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phone lines. For the first time, there- 
fore, petitioner now comes before a 
Commission with authority to act. 

The interpretation of the words 
“necessary or desirable in the public 
interest,’ in the foregoing physical 
connection statute, appears to me to 
be controlling of the decision in the in- 
stant case, and the interpretation 
placed upon the words “public inter- 
est” decisive of the action to be taken 
by the Commission herein. The in- 
terpretation of “public interest” urged 
by the respondent would go no further 
than mere ascertainment of whether 
or not satisfactory long-distance inter- 
state telephone service between Poteau, 
Oklahoma, and Fort Smith, Arkan- 
sas, is now being supplied to the pa- 
trons of the Oklahoma-Arkansas 
Telephone Company. That is not 
enough. This interpretation is, in my 


opinion, much too narrow and neglects 
entirely the consideration of questions 
more vital to the issues than that sole- 
ly of whether or not satisfactory in- 
terstate telephone service is being 
rendered. 


It is not sufficient to be able to say 
that an interstate long-distance tele- 
phone call may be promptly and sat- 
isfactorily handled today. ‘‘Public 
interest” concerns itself with this, but 
also with the more vital question of 
how that service is established and 
what may be the consequences there- 
of. The term includes both the physi- 
cal, or practical, and the moral, or 
intangible, effects of the act done. 
Where, as here, a former competing 
service has been eliminated, “public 
interest” asks why. Here, exclusive 
long-distance telephone service has 
been accomplished, as shown in the 
tecord and by the report herein, 


through destruction or impairment of 
properties of the Oklahoma-Arkansas 
Telephone Company by, what seems 
to me, the ruthless, high-handed, and 
unwarranted action of the Southwest- 
ern Bell Telephone Company. 

That arbitrary extinction of the 
competition of small companies by the 
largest telephone company in the coun- 
try would be contrary to the public in- 
terest, probably would not be ques- 
tioned ; but eventual extinction of com- 
peting companies by the Bell System 
and the gradual absorption of their 
business desired by the Bell companies 
generally involve only the resorting, 
in sufficiently numerous other situa- 
tions, to the method used by respond- 
ent herein. It would be difficult to 
conceive of a more definite and vital 
public interest than is involved in af- 
fording protection to the independent 
telephone industry of this country 
against extinction by spoliation of its 
property and demolition of its earning 
power, by its larger and more power- 
ful competitor. Denying the petition 
herein and thus permitting the respond- 
ent to make final the destruction of 
the interstate toil facilities of the pe- 
titioner between Poteau and Fort 
Smith will be, in my opinion, adverse 
to the interests of the public. The 
Commission should find the reéstab- 
lishment of the physical connection 
desirable in the public interest (§ 201 
(a) of the act). 

As heretofore recited, no physical 
connection has existed at Fort Smith, 
between the lines of petitioner and re- 
spondent, since the arbitrary destruc- 
tion thereof by respondent in January, 
1928. In the meantime, petitioner’s 
interstate toll line between Poteau and 
Fort Smith has not, as a matter of 
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course, been kept in condition to give 
satisfactory telephone service. Nei- 
ther the poles nor the lines have been 
adequately maintained in the interim 
since the severing of the physical con- 
nection at Fort Smith by the South- 
western Bell Telephone Company. To 
say now that if physical connection 
were ordered, the line is not in condi- 
tion to give service, is wholly beside 
the point, for § 201(a), quoted above, 
makes it the duty of the carrier, un- 
der order of this Commission, “‘to es- 
tablish and provide facilities” for the 
carrying on of long-distance services. 
Should this Commission, therefore, 
hold that the reéstablishment of the 
physical connection between the lines 
of the petitioner and of the respondent 
at Fort Smith is “desirable in the pub- 
lic interest,” it would at the same time 
condition the order for such physical 
connection upon the providing of fa- 
cilities necessary for the satisfactory 
handling of the interstate telephone 
service involved ; and there is nothing 
in the record to indicate that petition- 
er would not forthwith rebuild its toll 
line with modern, up-to-date equip- 
ment, including substantial and serv- 
iceable poles and copper wires. The 
Commission has authority under the 
act to require adequate facilities. 


The report of the Commission call; 
attention to the failure of the record 
to include certain evidence bearing 
upon the “equity” of the situation 
herein. In my opinion this matter 
cannot be treated as an ordinary lay 
suit. The “action necessary or desir. 
able in the public interest” goes far 
beyond the mere technical legal rights 
of the parties litigant, though these 
are important and may determine the 
very life of the petitioner. Section 
403 of the act makes it the duty of this 
Commission, when the facts warrant, 
to institute investigations on its own 
motion. In the light of the issues in- 
volved and the record made herein by 
the parties litigant, it appears that the 
invoking of this section of the statute 
and of the thus broadening of the rec- 
ord would be in the “public interest.” 
However, on the record as it stands, I 
am firmly convinced that “public in- 
terest” will not be served by denying 
the petition of the Oklahoma-Arkan- 
sas Telephone Company for physical 
connection between its line and the 
Southwestern Bell Telephone Com- 
pany at Fort Smith, Arkansas. 

For the reasons hereinbefore set 
out, I, therefore, dissent to the report 
and order herein. 





ARIZONA CORPORATION COMMISSION 


Re George C. Quick 


[Docket No. 7733-L-5082, Decision No. 10161.] 


Air carriers, § 1 — Jurisdiction of Commission — Transportation of property. 


Transportation of property for compensation between points within the 
state by airplane comes within the purview of the jurisdiction of the Com: 
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mission under the provisions of § 2 of Art. XV of the Constitution and 
the statutes enacted pursuant thereto, even though such carrier does use 


surface highways of the state. 


[January 4, 1939.] 


yee for certificate of convenience and necessity as 
common carrier for transportation of freight by airplanes 
throughout the state; application granted. 


By the Commission: The appli- 
cant herein seeks a certificate of con- 
venience and necessity authorizing the 
operation of an airplane for the trans- 
portation for compensation of freight 
(commodities) described as insec- 
ticides and germicides used in the 
treatment of growing crops or farm 
products between points within the 
state of Arizona. 

A hearing on the application was 
held at the office of the Commission 
in Phoenix at 10 a. m., November 30, 
1938. The applicant testified that the 
transportation service which he pro- 
poses to give is rendered in conjunc- 
tion with the treatment of growing 
crops for the prevention of plant dis- 
eases and the extermination of plant 
pests, and that it is an essential service 
in the several agricultural districts of 
the state. Inasmuch as these districts 
are in widely separated sections and 
the service may be required on short 
notice, it is not practical to designate 
stated times for any one or more dis- 
tricts and therefore the operative 
tights should necessarily include the 
entire state. 


This is the first application coming 
before the Commission for service of 
this character. The applicant does not 
propose to and will not use the surface 
highways of the state. Viewed from 
that angle alone, the operation may 
not come under the jurisdiction of the 
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Commission. It does not, however, 
seem necessary to determine that ques- 
tion at this time since the transporta- 
tion of property for compensation does 
come within the purview of our ju- 
risdiction under the provisions of § 2 
of Art. XV of the Constitution and 
the statutes enacted pursuant there- 
to. 

The evidence was sufficient to show 
that there is a real necessity for the 
rendition of services of the character 
which the applicant proposes to give 
and inasmuch as there was no opposi- 
tion thereto, the application was grant- 
ed from the bench at the conclusion of 
the hearing. 

Subsequent to the affirmative action 
of the Commission as just stated, some 
apprehension was expressed to the ef- 
fect that the granting of the permit 
might result in some disadvantage to 
the growers of agricultural products. 
We think there is no cause for alarm 
in that respect. We have often stated 
that we conceive it to be our just duty 
to accord protection to the general 
public in all matters relating to service 
rendered by public service corporations 
and that position we reaffirm. This 
does not mean that exact justice shall 
not be done to the public service cor- 
porations, 

The transportation service which 
the applicant herein will be authorized 
to render must be at just and reason- 
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able rates and free from preferences 
or discriminations. The public inter- 
est may not be jeopardized by any pri- 
vate obligation or transaction in which 
the applicant may participate. 


We are of the opinion and find that 
the public convenience and necessity 
require the service sought to be ren. 
dered by the applicant and the appli- 
cation herein is therefore granted. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re Central New York Power Corporation 


et al. 


[Case No. 9589.] 


Consolidation, merger, and sale, § 22 — Interchange of property — Unauthorized 


extension. 


1. Electric utilities which have made unauthorized extensions into the 
franchise territory of each other should in the public interest acquire the 
distribution lines in their own franchise territory and get rid of distribution 
lines owned by them in territory for which they have no franchise, in 
order that unauthorized operation shall cease, p. 232. 


Consolidation, merger, and sale, § 8 — Powers of Commission — Approval or 


disapproval — Purchase price. 


2. The Commission cannot approve a transfer of public utility property 
and order any part of the purchase price charged to surplus, since it can 
only approve or disapprove at the purchase price set forth in the petition 


for the transfer, p. 233. 


[January 9, 1939.] 


sere petition for consent to transfer electric lines; granted 

upon condition that purchase price shall be the depreciated 

original cost as subsequently ascertained and approved by the 
Commission. 


APPEARANCES: Le Boeuf, Machold 
& Lamb (by Francis T. Carmody) 
New York city, Attorneys, for Central 
New York Power Corporation; M. B. 
Steele, Adams, President, Adams 
Electric Light Company. 


BREWSTER, Commissioner: Central 
New York Power Corporation peti- 
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tions for consent to the transfer and 
sale by petitioner to Adams Electric 
Light Company of certain electric dis- 
tribution lines and the transfer and 
sale by Adams Electric Light Com- 
pany to petitioner of an electric trans- 
mission and two distribution lines. 
The franchise territory of Central 
New York Power Corporation sut- 
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rounds that of Adams Electric Light 
Company. Central New York Power 
Corporation has franchises and serves 
dectricity in the towns of Hounsfield 
and Watertown, and Adams Electric 
Light Company has franchises and 
serves electricity in the towns of Hen- 
derson and Adams. In the past each 
company has invaded the franchise ter- 
ritory of the other by extending distri- 
bution lines from their own franchise 
territory across the border line into the 
franchise territory of the other com- 
pany. This was done at the request 
of a few consumers who desired serv- 
ice and who could be given service by 
a short extension of an existing dis- 
tribution line but who could not at the 
time be given service by the company 
holding the franchise without a longer 
extension. 

Both companies desire to end this 
unauthorized operation and now pro- 
pose to sell and transfer to each other 
the property each owns in the other’s 
franchise territory. 

In addition to the short distribution 
lines the Adams Electric Light Com- 
pany proposes to sell to Central New 
York Power Corporation that portion 


of a transmission line extending from. 


the Central New York Power Corpo- 
ration’s substation in Watertown to 
the town line of the town of Adams. 
The Central New York Power Corpo- 
ration supplies electricity to the Adams 
Electric Light Company over this line. 
Exhibit 1 sets forth the book cost of 
the portion of this transmission line to 
be transferred as $10,183.93 and the 
Commission’s engineering division es- 
timates accrued depreciation at $3,- 
654. Book cost less estimated accrued 
depreciation is $6,529.93. 

The testimony at the hearing did not 
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set forth why this transmission line 
with a depreciated book cost of $6,- 
529.93 was to be transferred at a nomi- 
nal consideration. Mr. John L. Ha- 
ley, president of Central New York 
Power Corporation, has written the 
Commission stating that under the 
agreement of transfer between the two 
companies the portion of this trans- 
mission line in the town of Watertown 
is to be transferred at $1 for the fol- 
lowing reason: 

This is an 11,000-volt line. The 
Adams Electric Light Company can 
be better and more economically served 
by a 22,000-volt line and it is proposed 
to reconstruct this 11,000-volt line to 
a 22,000-volt line. 

The Central New York Power Cor- 
poration has agreed to pay for the cost 
of reconstructing that portion of the 
line from the substation in Watertown 
to the Adams town line and assume 
the future maintenance thereof and 
the Adams Electric Light Company is 
to pay for the reconstruction in the 
town of Adams. Delivery will be 
made hereafter at the Adams town 
line instead of at the substation in Wa- 
tertown. 

Mr. Haley states in his letter that 
the letter may be considered a part of 
the record. 

A hearing was held before me on 
July 22, 1938, and after the hearing 
the Commission’s valuation bureau 
conducted an engineering examination 
of the property proposed to be trans- 
ferred. 

The Adams Electric Light Com- 
pany is to pay the Central New York 
Power Corporation $2,800 and the 
Central New York Power Corpora- 
tion is to pay the Adams Electric Light 
Company the sum of $1,250. 

27 P.U.R.(N.S.) 
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There was introduced in evidence 
as Exhibit 1 an inventory or list of 
the property to be transferred which, 
it was testified, was priced at the unit 
cost shown by the books of the com- 
panies. The total dollars on the books 
was not taken but a unit cost per item 
of property arrived at by computing 
the average unit cost for the property 
installed in that district and applying 
such average unit cost to the total 
units of that class. It was testified 
that there were six projects construct- 
ed in that district over a period of ten 
yéars, from 1927 to 1937, and the av- 
erage unit costs were arrived at from 
the books and applied as the unit costs 
to various units of the property in- 
ventoried and listed in Exhibit 1. This 
exhibit was prepared by the two com- 
panies. 

The inventory was spot checked in 
the field by the engineering division 
of the Commission, the findings indi- 
cating that it was correct. The prop- 
erties were inspected and examined 
and accrued depreciation estimated on 
a “straight-line” basis. The follow- 
ing tables show the book cost of the 
property, amount of accrued deprecia- 
tion, book cost less accrued deprecia- 
tion, and proposed purchase price: 


Property 
Central New York Power Corporation 


2300 V. Dist. System—Town of Henderson ... 


2300 V. Dist. System—Town of Adams 


Total—Central New York Power Corp. ..... 


Adams Electric Light Company 

11,000 V. Feeder Line—Town of Watertown 
2,300 V. Dist. System—Hamlet of Rice 
Customer-owned Line—Town of Hounsfield .. 


Total Distribution 


Total—Adams Electric Light Co. ........... 
27 P.U.R.(N.S.) 


The distribution line in the town of 
Hounsfield is partly owned by the 
Adams Electric Light Company and 
partly by the consumers taking service 
from the line. The $232 shown in 
Exhibit 1 for this line is the amount 
of the book cost of the Adams Electric 
Light Company, arrived at by apply. 
ing average unit costs as above set 
forth. 

The book cost less depreciation of 
the property transferred to the Adams 
Electric Light Company is $2,694.9] 
and the purchase price $2,800. The 
book cost less depreciation of the prop- 
erty transferred to the Central New 
York Power Corporation, exclusive 
of the transmission line, is $806.29 
and the purchase price $1,250. 


Conclusion 


[1] The present unauthorized op- 
eration by these companies was origi- 
nally entered into as a convenience to 
and at the request of consumers. Un- 
authorized operation should cease and 
it is in the public interest that these 
companies acquire the distribution 
lines in their own franchise territory 
and get rid of distribution lines owned 
by them in territory for which they 
have no franchise. The unit costs 


Book Cost 
Estimated Less Accrued 
Accrued Depreciation Purchase 


Book Cost Depreciation Value Price 


$3,809.98 
1,089.93 


$4,899.91 





$2,205.00 $2,694.91 


$3,654.00 $6,529.93 


$10,183.93 
1,558.84 
232.45 
1,791.29 


806.29 
$7,336.22 


985.00 
$4,639.00 


—_—_—— 


$1,250.00 








$11,975.22 
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shown may be the original cost but 
inasmuch as it is an average unit cost 
it may differ somewhat from original 
cost as found when the continuing 
property records are completed. Book 
entries should be deferred until the 
continuing property records of these 
companies have been completed and 
approved by the Commission. 

[2] Purchase price in each case ex- 
ceeds the depreciated book cost and if 
approved at the proposed purchase 
price it would be necessary to charge 
the difference against surplus. Under 
the decision of the court in the Mc- 
Mahon Case the Commission cannot 
approve a transfer and order any part 
of the purchase price charged to sur- 
plus. Under the decision of the court 
the Commission can only approve or 
disapprove at the purchase price set 
forth in the petition. Accounting 
practice would, however, require a 
small charge in each case to surplus. 
Undoubtedly each company would be 
willing to either reduce the purchase 
price to the depreciated figure or make 


the charge of the excess amount to 
surplus, but the Commission cannot 
so condition its approval. 

I recommend that a copy of this 
memorandum be served upon each 
company and that they be requested to 
inform the Commission whether they 
are willing to stipulate that the pur- 
chase price in each case shall be the 
depreciated original cost determined in 
the continuing property records when 
completed and approved by the Com- 
mission except that the transmission 
line shall be transferred at $1 and so 
entered upon the books of both compa- 
nies. If so, immediate approval 
should be given to the transfer and 
the case held open pending completion 
of the continuing property records. 

The importance of approval at this 
time rather than deferring until origi- 
nal cost is determined is caused by a 
number of applications from consum- 
ers for extension of service, which ap- 
plications are being held pending Com- 
mission approval of the transfer. 





PENNSYLVANIA SUPREME COURT, MIDDLE DISTRICT 


Northern Pennsylvania Power Company 
et al. 


yb) 


Pennsylvania Public Utility Commission 


[Nos. 22, 23.] 
(— Pa. —, — A. (2d) —.) 
Appeal and review, § 22 — Moot question — Validity of statute — Effect of new 


statute. 


1, An allegation that § 202 (e) of the Public Utility Law of May 28, 1937, 
P. L. 1053, 66 PS § 1122, under which the Commission claimed jurisdic- 
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tion over mergers, was void as an unconstitutional delegation of legisla- 
tive power and a deprivation of private property without due process of 
law, was held to present a moot question to the appellate court in view of 
the passage of the act of September 29, 1938, subsequent to the decision 
by the lower court, p. 235. 

Interstate commerce, § 85 — Powers of Federal and state Commissions — Sale 

of property. 

2. The Federal Power Commission does not have exclusive jurisdiction, 
under the Federal Power Act of August 26, 1935, 16 USCA, § 791 et seq, 
of the sale and consequent merger of properties within a state where both 
companies are engaged in interstate commerce, so as to exclude the state 
Commission of jurisdiction, p. 235. 

Consolidation, merger, and sale, § 2 — Rights of property owners. 

3. The free alienation of property is an inherent right of the owner, subject 
only to restraint if against the public interest, p. 235. 

Consolidation, merger, and sale, § 2 — Right to sell property — Public interest. 
4. A public service corporation has the right to sell its property unless 
it is established by competent evidence that the sale will adversely affect 
the public in some substantial way, p. 235. 

Consolidation, merger, and sale, § 21 — Grounds for disapproval — No immediate 

rate reductions. 
5. That a merger of electric utility companies will not result in an imme- 
diate reduction of rates, and therefore that it is not in the public interest, 
is not a proper ground for the Commission’s refusal to allow a sale of 
property to bring about a merger, p. 235. 

Consolidation, merger, and sale, § 6 — Powers of Commission. 
6. The only question before the Commission on an application for approval 
of the sale of property to bring about a merger is whether the merger 
would adversely affect the public, and where the testimony establishes that 
the merger would not adversely affect the public interest, the power of 
the Commission over the merger vanishes, p. 235. 

Consolidation, merger, and sale, § 6 — Jurisdiction of Commission — Managerial 

question. 

7. Whether territories served by companies applying for approval of a 
property sale to effect a merger are contiguous and physically connected 
or not is a question of management and not a question of regulation over 
which the Commission has jurisdiction, p. 235. 


[January 26, 1939.] 


— from order of Superior Court affirming orders of 
Commission refusing to allow the sale of utility property 
to bring about a merger of electric companies; orders reversed 
and Commission directed to approve the sale and merger. For 
decision by Superior Court, see 24 P.U.R.(N.S.) 443, and for 
decision by Commission, see 18 P.U.R.(N.S.) 265. 


¥ 


ScHaFFER, J.: The Pennsylvania allow the Northern Pennsylvania Pow- 
Public Utility Commission refused to er Company to sell its franchise and 
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all the property owned by it to Metro- 
politan Edison Company and thereby 
to bring about a merger of the former 
with the latter. The superior court 
approved the action of the Commis- 
sion ([1938] 132 Pa. Super. Ct. 178, 
24 P.U.R.(N.S.) 443, 200 Atl. 866) 
and from its order we allowed the two 
companies to appeal. 

Four questions are posed to us by 
appellants, only two of which require 
extensive treatment at our hands. 

[1] (1) It is alleged that § 202 
(e) of the Public Utility Law of May 
28, 1937, P. L. 1053, 66 PS § 1122, 
under which the Commission claimed 
jurisdiction over mergers, is void as 
an unconstitutional delegation of leg- 
islative power and a deprivation of 
private property without due process 
oflaw. As to the first reason assigned 
for its unconstitutionality, we regard 


the question as moot because of the 
passage of the Act of September 29, 


1938, P. L. —, 66 PS —. So far as 
the second ground is concerned, in 
view of our determination on the two 
other questions, it need not be consid- 
ered. 

[2] (2) It is asserted that the 
Federal Power Commission has exclu- 
sive jurisdiction, under the Federal 
Power Act of August 26, 1935, 16 
USCA § 791 et seq., of the sale and 
consequent merger here contemplated, 
both companies being engaged in in- 
terstate commerce. We think this 
subject was properly passed upon by 
the superior court in holding that the 
Federal Power Commission does not 
have exclusive jurisdiction. 

[3-7] (3) Orders and findings of 
the Public Utility Commission, deny- 
ing approval of the proposed sale, are 
erroneous as a matter of law, because 
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not supported by, and contrary to, the 
uncontradicted evidence in the case. 

(4) The merger of two public util- 
ity corporations, under the general 
law of the commonwealth, is not sub- 
ject to veto by the Public Utility Com- 
mission, in the absence of any evidence 
that the service, accommodation, con- 
venience, or safety of the public will 
be adversely affected. 


The two latter propositions are var- 
iants of the same idea and will be con- 
sidered together. In so doing, it may 
be well to start with certain funda- 
mental principles. The free alienation 
of property is an inherent right of the 
owner under our customs, law, and 
constitutions, subject only to restraint 
if against the public interest. There- 
fore, the Northern Company has the 
right to sell its property, unless it is es- 
tablished, by competent evidence, that 
the sale will adversely affect the public 
in some substantial way. As we view 
the record before us, no such evidence 
was produced. The Public Utility 
Commission is not a super board of 
directors for the public utility compa- 
nies of the state and it has no right of 
management of them. Its sole power 
is to see that in the matter of rates, 
service, and facilities, their treatment 
of the public is fair. Speaking through 
the present Chief Justice, we said: 
“Tt was not intended by the legislature 
that the Commission should be a board 
of managers to conduct and control 
the affairs of public service companies ; 
but it was meant that, where certain of 
their powers and obligations had inti- 
mate relation to the public through 
fairness, accommodation, or conven- 
ience, the Commission should have an 
inquisitorial and corrective authority to 
regulate and control the utility in the 
27 P.U.R.(N.S.) 
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field specifically brought within the 
Commission’s jurisdiction. 

The company manages its own affairs 
to the fullest extent consistent with the 
protection of the public’s interest, and 
only as to such matters is the Commis- 
sion authorized to intervene, and then 
only for the special purposes mentioned 
in the act.’’ Coplay Cement Mfg. Co. 
v. Public Service Commission, 271 Pa. 
58, 61, P.U.R.1921E, 597, 598, 114 
Atl. 649, 16 A.L.R. 1214. “It must 
never be forgotten that while the state 
may regulate with a view to enforcing 
reasonable rates and charges, it is not 
the owner of the property of public 
utility companies and is not clothed 
with the general power of management 
incident to ownership.” Missouri ex 
rel. Southwestern Bell Teleph. Co. v. 
Public Service Commission, 262 U. S. 
276, 289, 67 L. ed. 981, P.U.R.1923C, 


193, 200, 43 S. Ct. 544, 31 A.L.R. 
807. 


We have this situation, two public 
utility corporations in the course of 
the management of their own affairs, 
elect to merge. Their entire common 
capital stocks giving control of the 
two corporations are owned by the NY 
PA NJ Utilities Company and they 
are under its management. The merg- 
er concerns the financial affairs of the 
corporations with which the directors 
have the sole right to deal, unless and 
only unless the action is contrary to 
the public interest. The merger is in 
the exercise of a power vested in cor- 
porations by the general assembly. 
The Commission admits, as it is bound 
to admit under the evidence, that the 
merger would be to the advantage of 
the two corporations, would reduce 
expenses and immediately enure to the 
benefit of their stockholders. The 


27 P.U.R.(N.S.) 


Commission apparently seems to think 
that stockholders are no concern of 
its, but they are of concern, because 
if their company is financially strength- 
ened, its public service can better be 
rendered. It would seem that the 
merger is denied largely on the ground 
that it will not result in the immediate 
reduction of rates and, therefore, is 
not in the public interest. This is not 
a proper ground for the Commission’s 
refusal. If it were, no long-term 
plan looking to ultimate reduction of 
rates could be set in motion. The ap- 
proach of the Commission to the ap- 
proval or disapproval of the merger is 
erroneous in principle, because the 
question of merger is one of internal 
management, unless evidence heard by 
the Commission discloses that the 
merger would adversely affect the pub- 
lic. The only question before the 
Commission is whether it does so ad- 
versely affect, and where the testimony 
establishes, as it does here, that the 
merger would not adversely affect the 
public interest, the power of the Com- 
mission over the merger vanishes. 
Our conclusion, from a careful read- 
ing of the record and the opinions of 
the Commission, is that it refused the 
merger on the merely arbitrary ground 
that it preferred to have the companies 
not merge. Its attitude conveys the 
impression that it was really acting 
in the capacity of a board of directors. 
In the brief submitted in its behalf, its 
position is summed up thus: ‘The 
fatal and insurmountable objection to 
this application is the fact that the 
territories served by the applicant com- 
panies are not contiguous and are not 
physically connected.” This is a ques- 
tion of management and not a ques- 
tion of regulation. There is no doubt 
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that the two companies can be physical- 
ly connected when in the opinion of 
those charged with the responsibili- 
ties of management and finances deem 
it wise to do so. 

While the territories of the two com- 
panies are not presently physically in- 
terconnected and are 32 miles apart, 
they are susceptible of interconnection 
by the expenditure of approximately 
$750,000. A portion of the intercon- 
nection has already been constructed 
and a large part of the necessary right 
of way for the remainder has been se- 
cured. In connection with its finding 
that the merger of the two companies 
would bring into one corporation units 
widely separated, it was stated by the 
Commission, that adequate regulation 
by it would be rendered difficult, if not 
virtually impossible. No testimony 
was produced to show this, and it is 
apparent, from the evidence produced 
by the companies, that no real difficul- 
ty in these respects exists. 

Everyone knows that the merger of 
electric companies has redounded to 
the public interest, and has enabled 
them to meet the public requirements 
growing out of the manifold uses of 
electricity in this electric age, in a way 
which smaller units could not have 
done. Just why the unification of 
these two companies now under the 
same management and control would 
not be to the public interest is nowhere 
shown by the testimony or logically 
demonstrated by the reasoning of the 
Commission. It is said by the Com- 
mission that there is a disparity in the 
territory served by the two companies, 
that the territories do not adjoin, and 
that one is more thickly populated than 
the other and as a result they should 
not now be served upon a single rate 
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system. Whether they shall or shall 
not be after the merger is for the de- 
termination of the Commission, which 
has the power to see that just and rea- 
sonable rates are fixed. The Commis- 
sion admits, and its brief so states, 
that there will be savings resultant 
from the merger, but it is said, they 
would not be sufficiently substantial to 
have any effect on the rates. There is 
no intention to increase the rates and 
the ratepayers in this respect will be 
in the same position that they now are. 
Whether the two companies merge into 
one or function separately, the policies 
pursued in the matter of rates and 
service and accounting would still be 
subject to the regulation of the Com- 
mission. If it should be properly and 
justly determined that separate rates 
in the territories now served by the 
two companies should be established, 
separate rates could be. 


Supporting the wisdom of the merg- 
er, it was shown by uncontradicted ev- 
idence that after the consolidation, the 
Metropolitan Company, because of its 
greater financial strength, will be able 
to refund the Northern Company’s 
existing funded debt at a saving of 
more than $800,000, over the remain- 
ing life of the outstanding Northern 
Company’s bonds, that after the 
merger, the Metropolitan Company 
will be able to finance future additions 
and betterments to what is now the 
Northern Company’s property at less 
cost than the Northern Company alone 
could, and that the expenditures to be 
made by the Northern Company for 
future additions, betterments, and im- 
provements to its property will be 
large, that numerous economies and 
savings, based upon the elimina- 
tion of duplications in accounting rec- 
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ords, reports, tax returns, auditing ex- 
penses, and in other respects, will re- 
sult from the merger, and generally, 
that the merger will strengthen the 
ability of the Northern Company to 
fulfill its obligations to the public and 
to its customers, by placing its terri- 
tory and business in the hands of a 
much stronger company, and ultimate- 
ly will result in savings in operating 
expenses and in the simplification of 
rate structures, with the likelihood of 
lower rates. It is significant that no 
one appeared before the Commission 
to protest the merger, and that the 


Commission itself produced no «yj. 
dence to countervail that submitte 
in its favor. There is no sound re. 
son for keeping the two companig 
apart. 

We are of opinion that the sale an( 
consequent merger will not adversely 
affect the public interest and that the 
action of the Commission in refusing 
its approval thereof was arbitrary and 
unreasonable. 

The orders of the Commission and 
of the superior court are reversed and 
it is directed that the Commission ap- 
prove the sale and merger. 
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H. P. Welch Company 


State of New Hampshire 


[No. 295.] 
(— U. S. —, 83 L. ed. —, 59 S. Ct. 438.) 


Motor carriers, § 8 — Powers of state — Classification — Exemptions — Hours 
of service. 
1. A statute limiting the hours of continuous service of motor truck drivers, 
applicable to common and contract carriers and exempting those transport- 
ing their own products and local transportation of a limited nature, is not 
unconstitutionally discriminatory and in conflict with the rule of equal 
protection, where it is not shown that in operations to which the statute 
applies continuous driving is not so much more prevalent than in those 
exempted as to constitute a reasonable basis for differentation, p. 240. 
Interstate commerce, § 38 — Powers of state — Hours of service of truck drivers. 
2. A state act limiting the hours of continuous service of truck drivers 
operating for common or contract carriers is not superseded and made 
ineffective by enactment of the Federal Motor Carrier Act or by regulations 
made under it by the Interstate Commerce Commission when such regula- 
tions have not yet become effective, p. 240. 
Motor carriers, § 6 — Powers of state — Motor vehicle operators — Hours of 
Service. 
3. Reasonable regulation of periods of continuous driving by motor truck 
operators on state roads is an appropriate measure, p. 240. 
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Statutes, § 24 — Federal and state — Intent to supersede. 
4. The purpose of Congress to displace a state law by enactment of a 
Federal law must be definitely expressed, and it cannot be inferred that 
Congress intended to supersede any state safety measure prior to the 
taking effect of a Federal measure found suitable to put in its place, p. 


240. 


[January 30, 1939.] 


wees from judgment of Supreme Court of New Hamp- 

shire dismissing appeal from order of Commission sus- 

pending operating authority of motor truck company for viola- 

tion of limitations on hours of service of truck drivers; affirmed. 

For decision by state court, see 89 N. H. —, 25 P.U.R.(N.S.) 

473, 199 Atl. 886; and for decision by Commission, see 22 
P.U.R.(N.S.) 449. 


APPEARANCES: Richard F. Upton 
argued the cause for appellant ; Dudley 
W. Orr and John E. Benton, both of 
Concord, New Hampshire, argued the 
cause for appellee. 


Mr. Justice BuTLER delivered the 
opinion of the court: A statute of 
New Hampshire’ declares unlawful 
the operation on its roads of motor 
vehicles for specified transportation by 
drivers who have been continuously on 
duty for more than twelve hours. By 
this appeal we are called on to decide 
whether, as applied in this case, §§ 3, 
4, and 8 are repugnant to the equal 
protection clause of the Fourteenth 
Amendment, and whether §§ 8 and 11 
were superseded by the Federal Motor 
Carrier Act [August 9] 1935, § 204,? 
and regulations prescribed under it by 
the Interstate Commerce Commission. 

The New Hampshire act declares 
that the number of motor vehicles op- 
erated by carriers for hire has made 
regulation necessary to the end that its 
highways may be safer for use by the 


general public. Section 1. It requires 


common and contract carriers between 
points within the state to register their 
trucks with the Public Service Com- 
mission. Section 2. Contract carriers 
include those, other than common car- 
riers, who haul for hire by motor ve- 
hicle on any road of the state. Sec- 
tion 3. Exempted from the challenged 
regulation are those transporting prod- 
ucts of their own manufacture or labor 
(§ 3), and motor vehicles not princi- 
pally engaged in the transportation of 
property for hire or operating ex- 
clusively in a city or town or within 
10 miles of its limits or beyond the 
10-mile limit or not more than two 
trips in thirty days. Section 4. 
Section 8 declares that “It shall be 
unlawful for any driver to operate, or 
for the owner thereof to require or 
permit any driver to operate, any mo- 
tor vehicle for the transportation of 
property for hire on the highways of 
this state when the driver has been 
continuously on duty for more than 
twelve hours, and after a driver has 
been continuously on duty for twelve 
hours it shall be unlawful for him or 





“ee 1933, Chap. 106 as amended by Chap. 
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249 Stat. at L. 546, Chap. 498, 49 USCA 
§ 304. 
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for the owner of the vehicle to permit 
him to operate any such motor vehicle 
on the highways of this state until he 
shall have had at least eight consecu- 
tive hours off duty.’’ Section 11 pro- 
vides that for violations of the act the 
Commission shall have authority after 
notice and hearing, to suspend or re- 
voke any registration certificate. 
Appellant is a Massachusetts cor- 
poration doing intrastate and inter- 
state business as a common and con- 
tract carrier of freight for hire by mo- 
tor vehicles over public highways in 
that state and in New Hampshire. 
Approximately 99 per cent of its busi- 
ness is interstate. It has terminals at 


Boston in Massachusetts, and at Man- 
chester, Concord, and Claremont in 
New Hampshire. In 1937 it obtained 
from the New Hampshire Commis- 
sion registration certificates for 20 


trucks. After notice and hearing, the 
Commission, in a decision filed as of 
December 11, 1937 (22 P.U.R. 
(N.S.) 449) held appellant had violat- 
ed the provisions of § 8 and ordered 
that its certificates be suspended for 
five days. Appellant appealed to the 
state supreme court. That court up- 
held the challenged provisions and dis- 
missed the appeal. (1938) 89 N. H. 
—, 25 P.U.R.(N.S.) 473, 199 Atl. 
886. 

[1] 1. Sections 3, 4, and 8 are not 
repugnant to the equal protection 
clause. The state court found that the 
purpose of § 8 is “to protect the users 
of the highways of this state from the 
dangers likely to result to them from 
the operation thereon of trucks under 
the control of drivers suffering from 
the effects of fatigue.” (25 P.U.R. 
(N.S.) at p. 478.) Appellant’s con- 
tention is that the discrimination be- 


tween drivers of motor carriers fo; 
hire subject to § 8 and those exempted 
by §§ 3 and 4, has no fair or substan. 
tial relation to highway safety. | 
suggests, and we may assume, that the 
roads of New Hampshire are exter. 
sively used for transportation by 
trucks not regulated by § 8; that driy- 
ers of them are just as susceptible to 
fatigue from long hours of continuows 
operation as are those operating the 
trucks used by appellant and other 
common carriers for hire, and that the 
dangers attributable to fatigued driy- 
ers are the same in one class of service 
as in another. Appellant has failed to 
show that, in operations to which § 8 
applies, continuous driving for more 
than twelve hours is not so much more 
prevalent than in those exempted (§§ 
3, 4) as to constitute a reasonable basis 
for the differentiation. We are of 
opinion that, for reasons given above, 
those stated by the state supreme court 
in this case and by this court in Dixie 
Ohio Express Co. v. Georgia State 
Revenue Commission decided this day 
(— U.S. —, 83 L. ed. —, 59 S. Ct. 
435) the classification in question does 
not conflict with the rule of equal pro- 
tection. 

[2-4] 2. As applicable to the viola- 
tions of the state law found to have 
been committed by appellant, §§ 8 and 
11 were not superseded by the Federal 
Motor Carrier Act, 1935, or the regu- 
lations made under it by the Interstate 
Commerce Commission. 

That act became law August 9, 
1935. Under the caption ‘General 
Duties and Powers of the Commis- 
sion,” § 204 (a) (49 USCA § 304 
(a)) declares: “It shall be the duty 
of the Commission to regu- 
late” common and contract carriers by 
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“motor vehicle and to that 
end the Commission may establish rea- 
sonable requirements with respect to 
qualifications and maximum 
hours of service of employees, and 
safety of operation and equipment.” 
By order made under authority of that 
section December 29, 1937, the Com- 
mission prescribed regulations as to 
maximum hours of service of drivers 
of motor vehicles operated in inter- 
state commerce by common and con- 
tract carriers.® These regulations 
were modified July 12, 1938,* and 
their effective date has been postponed 
to January 31, 1939.5 With excep- 
tions that need not be stated here, they 
declare that no common carrier shall 
permit or require any driver to remain 
on duty for more than sixty hours a 
week or more than ten hours in any 
period of twenty-four consecutive 


hours.® 


Appellant does not suggest that 
prior to congressional action the state 
was without power, for protection of 
persons and property, to regulate use 
of its roads as provided in § 8, and to 
enforce obedience in accordance with 
§ 11. Cooley v. Port Wardens 
(1851) 12 How. 299, 320, 13 L. ed. 
996, 1005; Smith v. Alabama (1888) 
124 U. S. 465, 31 L. ed. 508, 8 S. Ct. 
564, 1 Inters. Com. Rep. 804; Cleve- 
land, C. C. & St. L. R. Co. v. Illinois 
ex rel. Jett (1900) 177 U. S. 514, 44 
L. ed. 868, 20 S. Ct. 722. The viola- 
tions for which the state Commission 
suspended appellant’s registration cer- 
tificates occurred after the effective 
date of the Federal act and before the 
Interstate Commerce Commission 


made its order. Without so deciding, 
we assume, so far as concerns the peri- 
ods of continuous service condemned 
by the state Commission, that when 
the Federal regulations take effect they 
will operate to supersede the chal- 
lenged provisions of the state statute. 
Then, the sole question is whether 
Congress intended that from the time 
of the Federal enactment until effec- 
tive action by the Commission, there 
should be no regulation of periods of 
continuous operation by drivers of 
motor vehicles hauling in interstate 
commerce. Our decisions provide no 
formula for discovering implied effect 
of Federal statutes upon state meas- 
ures such as that under consideration. 
Here, the way is made clear by the lan- 
guage and context considered in con- 
nection with existing conditions. Sec- 
tion 204 (a) definitely imposes upon 
the Commission the duty to “regulate” 
but merely authorizes it to establish 
reasonable requirements with respect 
to, inter alia, qualifications and maxi- 
mum hours of service of employees 
and safety of operation and equip- 
ment. The distinction intended be- 
tween duty imposed and action per- 
mitted is more striking in view of the 
matters that, along with qualifications 
and hours of service of drivers, are 
committed to the discretion of the 
Commission. They include transpor- 
tation of baggage and express, uni- 
form systems of accounts, records, 
and reports, and preservation of rec- 
ords. 

The roads belong to the state. 
There is need of local supervision of 
operation of motor vehicles to prevent 





33 M. C. C. 665. 
*Ex Parte No. MC-2, July 12, 1938. 
5Ex Parte No. MC-2, December 22, 1938. 


[16] 241 


6 Ex parte No. MC-2, July 12, 1938 [Rule 
3(a) and (b)]. 
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collisions, to safeguard pedestrians, 
and the like. Unquestionably, reason- 
able regulation of periods of continu- 
ous driving is an appropriate measure. 
In view of the efforts of governmental 
authorities everywhere to mitigate the 
destruction of life, limb, and property 
resulting from the use of motor vehi- 
cles, it cannot be inferred that Con- 
gress intended to supersede any state 
safety measure prior to the taking 
effect of a Federal measure found suit- 
able to put in its place. Its purpose to 
displace the local law must be definitely 
expressed. Mintz v. Baldwin (1933) 
289 U. S. 346, 350, 77 L. ed. 1245, 
1249, 53 S. Ct. 611. The rule ap- 
plicable is clearly stated in Illinois C. 
R. Co. v. Illinois Pub. Utilities Com- 
mission, 245 U. S. 493, 510, 62 L. ed. 
425, 438, P.U.R.1918C, 279, 293, 38 
S. Ct. 170: “In construing Federal 


statutes enacted under the power con- 
ferred by the commerce clause of the 


Constitution it should never 
be held that Congress intends to super- 
sede or suspend the exercise of the re- 
served powers of a state, even where 
that may be done, unless, and except 
so far as, its purpose to do so is clear- 
ly manifested.” We have frequently 
applied that principle. See e. g. Reid 
v. Colorado (1902) 187 U. S. 137, 
148, 47 L. ed. 108, 114, 23 S. Ct. 92; 
Missouri P. R. Co. v. Larabee Flour 
Mills Co. (1909) 211 U. S. 612, 621, 
53 L. ed. 352, 360, 29'S. Ct. 214; 
Missouri, K. & T. R. Co. v. Harris 
(1914) 234 U. S. 412, 418, 58 L. ed. 


1377, 1381, 34 S. Ct. 790, L.R.A, 
1915E, 942; Smith v. Illinois Bel 
Teleph. Co. (1930) 282 U. S. 133, 
139, 75 L. ed. 255, P.U.R.1931A, 1, 
51 S. Ct. 65; Northwestern Bell 
Teleph. Co. v. Nebraska State R. 
Commission (1936) 297 U. S. 471, 
478, 80 L. ed. 810, 814, 13 P.UR. 
(N.S.) 467, 56 S. Ct. 536; Kelly y. 
Washington ex rel. Foss Co. (1937) 
302 U.S. 1, 10, 82 L. ed. 3, 10, 58S. 
Ct. 87. Appellant cites Northern P. 
R. Co. v. Washington ex rel. Atkin- 
son (1912) 222 U. S. 370, 378,56 
L. ed, 237, 239, 32 S. Ct. 160; Exe 
R. Co. v. New York (1914) 233 U. 
S. 671, 58 L. ed. 1149, 34 S. Ct. 756, 
52 L.R.A.(N.S.) 266, Ann. Go 
1915D, 138; Oregon-Washington R. 
& Nav. Co. v. Washington (1926) 
270 U. S. 87, 70 L. ed. 482, 46 S. Ct. 
279; Napier v. Atlantic Coast Line R. 
Co. (1926) 272 U. S. 605, 613, 71 
L. ed. 432, 439, P.U.R.1927B, 537, 47 
S. Ct. 207; and Missouri P. R. Co. 
v. Porter (1927) 273 U. S. 341, 345, 
71 L. ed. 672, 674, 47 S. Ct. 383. 
In each, the facts differ so widely from 
those of the case before us that no dis- 
cussion is required to show that it is 
not in point. 

Plainly Congress by mere grant of 
power to the Interstate Commerce 
Commission did not intend to super- 
sede state police regulations estab- 
lished for the protection of the public 
using state highways. 

Affirmed. 
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CONNECTICUT PUBLIC UTILITIES COMMISSION 


Re Amendment 4 to Docket No. 6275, 
Rules and Regulations 


Rates, § 120 — Publication of reasonable rates — Carriers. 
1, The rule that the publication of reasonable rates without discrimination 
is an obligation of every public calling, apart from any statute, is especially 
important in the field of public transportation, p. 245. 


Discrimination, § 11 — Duties of the Commission — Motor carriers. 


2. One of the most important duties of the Commission under the statute 
as to motor carriers is to abolish discriminatory practices, p. 245. 


Certificates of convenience and necessity, § 127 — Limitations upon operation — 
Balance between classes of service. 


3. That the operations of regulated carriers shall not be extended beyond 
the bounds prescribed in the certificates issued to them is an essential ele- 
ment of regulation which has been made a part of the statute regulating 
motor carriers to preserve a suitable balance between the different classes 
of transportation service, p. 247. 


§ 427 — Joint rates — On-call motor carriers — Fixed route carriers. 


4. On-call common carriers and contract carriers must not participate in 
joint rates with fixed route carriers, since by doing so they offer themselves 
to the public as prepared to operate over fixed routes and actually such 
carriers are not restricted in any degree as to predetermined routes or sched- 
ules, p. 247. 


§ 427 — Motor carrier — Purpose of joint rates. 

5. The purpose of joint and through motor carrier rates is to give the ship- 
ping public the benefit of reduced costs claimed to result from through 
shipments, p. 248. 


Rates, § 427 — Motor carrier — Assumption of increased costs — Interruption in 
carriage. 


6. Increased transportation costs resulting from interruptions in through 
carriage at the initiative of the carrier must be borne by him, p. 248. 


Rates, § 427 — Increased costs — Anticipated interruption of service. 
7. Increased transportation cost caused by interruptions in through carriage 
should be reflected in the rate if the original shipment intends such inter- 
ruptions, p. 248. 


Discrimination, § 122 — Motor carrier rates. 
8. An allowance of lower rates by one carrier to another operating in direct 
competition, though described as participation in joint through rates, con- 
stitutes a definite preference as against the remainder of the shipping pub- 
lic, including nonparticipating carriers desiring similar service, p. 249. 
243 27 P.U.R.(NS.) 
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Service, § 71 — Through routes — Joint rates — Statutory duty of the Commis. 


SiON. 


9. The Commission is required by statute to require connecting carriers to 
provide through routes at joint rates when in the public interest, p. 249, 


[December 20, 1938.] 
a: to secure opinions as to amendment to statute affect- 
ing joint and through motor carrier rates; amendment 
ordered to be made effective. 


By the Commission: Under date 
of September 6, 1938, the following 
notice of hearing was published: 

“The rules and regulations con- 
tained in said Amendment 4 are as 
follows: 

“1, A motor common carrier may 
participate in a joint rate with one or 
more motor common carriers but only 
as to fixed route transportation serv- 
ice beyond the authorized territory of 
such carrier into the authorized terri- 
tory of such other carrier or carriers. 
Such joint rates, with the transfer 
point or points and the names of the 
transferring carriers, shall be shown 
in one tariff only. 

“2. A motor common carrier and a 
motor contract carrier may not partici- 
pate in a joint rate. 

“3. A motor common carrier shall 
pay for transportation service per- 
formed for it the filed rate of the trans- 
porting carrier. 

“Upon the foregoing, for the pur- 
pose of giving interested parties an 
opportunity to show the extent to 
which any such party may be affected 
adversely by the application of said 
Amendment 4, it is hereby ordered 
that a hearing be held at the office of 
the Public Utilities Commission, room 
576, State Office Building, Hartford, 
on Thursday, September 15, 1938, at 
2 p.M., Daylight Saving Time (1 P. m. 
Eastern Standard Time), and contin- 
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ued, if necessary, on Friday, Septem- 
ber 16, 1938, beginning at 10 a. m,, 
Daylight Saving Time (9 a. o., East- 
ern Standard Time), and that notice 
of the time and place of said hearing 
be given by the secretary of this Com- 
mission by forwarding true and cor- 
rect copies hereof to all common and 
contract carriers of record in this of- 
fice, and to other interested parties, 
and due return make. 
“Dated at Hartford, Connecticut, 

September 6, 1938. 

“Per Order 

“PusBLic UTILITIES COMMISSION 

‘Sy: 
“R. C. Schneider 
“Secretary.” 


On September 15, 1938, the follow- 
ing persons, interested in the subject 
matter of the foregoing notice, en- 
tered appearances and were fully 
heard, to wit: 

H. D. Hartman, for the New Eng- 
land Transportation Co.; Leo E. 
Golden, for the Eastern Motor Freight 
Bureau, Inc., and for the following 
earriers: H. T. Smith Express Co., 
J. I. Reiner Company, Adley Express 
Co., Inc., Cooke’s Express, Wooster 
Express, Inc., Henry Jenkins Trans. 
Co., Forest City Express Co., Crowe 
Company, Inc., McCarthy Freight 
System, Inc., Consolidated Motor 
Lines, Inc., Lombard Brothers; M. A. 
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Savin, for Savin Express Company, 
Inc.; N. W. Ford, for Manufacturers’ 
Association of Connecticut; M. J. 
Bisnovitch, for Crowe Transportation 
Co.; Samuel Lubov, for State Trans- 
portation Co. ; Arthur Marshall, for 
Red Arrow Express, Inc.; Paul J. 
Goldstein, for Connecticut Warehouse- 
men’s Association; William McChris- 
tie, for Darcey Transportation Co.; 
Floyd Niles, for himself. 

Some preliminary explanation of 
the background of this inquiry is nec- 
essary before a discussion of the spe- 
cific problem can be attempted. Reg- 
ulation of the motor trucking indus- 
try first became a part of Connecti- 
cut’s statute law in 1935. The nec- 
essary foundation of this legislation 
was the public interest; the purposes 
intended to be attained were several. 
The relevant purpose, in so far as the 
present issues are concerned, was to 
insure that the practices of common 
carriers should conform with the ob- 
ligations imposed upon such carriers 
by the existing law. 

In undertaking its administration 
this Commission has interpreted the 
statute to intend no unnecessarily rev- 
olutionary changes in the industry. 
Existing practices reconcilable with 
the legal duties of such carriers should 
not be disturbed. There is no justifi- 
cation for imposing needless burdens 
on the industry for any purpose. On 
the other hand, practices economically 
unsound, and therefore unsound in 
law, should be eradicated even though 
commonly followed by carriers and 
favored by them. 

The statute itself fixes two separate 
steps in administration. The first of 
these is the classification of motor 
truck operators into groups as com- 


mon carriers, contract carriers, or pri- 
vate carriers, and a further subclassifi- 
cation of common carriers on the basis 
of the nature of their operations. The 
second statutory step is the determina- 
tion of rates for common and contract 
carriers. 

The process of subclassification of 
common carriers at once discloses two 
large groups. The first group consists 
of those who operate motor vehicles 
in transporting merchandise between 
predetermined points on more or less 
regular schedules of operations. The 
second consists of those who have no 
established routes or schedules of op- 
erations, but operate their vehicles 
from some central place of business 
or headquarters wherever and when- 
ever their service is desired. Both 
kinds of service were rendered long be- 
fore the advent of motor vehicles, the 
major change accomplished by motors 
being with respect to distance. As a 
means of identifying and distinguish- 
ing these groups the Commission 
adopted the terms “fixed route operat- 
ors’ and “on call operators.” These 
terms are in no degree definitive of 
the services. Other terms are used 
in other jurisdictions to identify these 
types of carriage. Each kind of serv- 
ice is valuable in its proper field in the 
public interest. However, there are 
certain important differences between 
the two, both as to character of service 
and as to rates. Regulation in the 
public interest requires that these dif- 
ferences shall not be lost. 

[1, 2] The publication of reasona- 
ble rates without discrimination is an 
obligation of every public calling apart 
from any statute. The rule against 
discrimination is of especial impor- 
tance in the field of public transporta- 
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tion. The reason for the rule is clear 
to everyone. Yet persons informed 
as to the usages of motor carriers, dur- 
ing the period of the industry’s rapid 
growth, are aware that little, if any, 
regard was had for this requirement. 
The determination of what is or is not 
discrimination is often a close ques- 
tion. The records of the courts are 
filled with cases relating to disputes 
between shippers and carriers on the 
subject. One of the most important 
duties of the regulatory Commission 
under the statute as to motor carriers 
is to do away with practices that may 
lead to such results. 


The policy of the Commission has 
been to avoid hasty or drastic changes 
in practices of carriers. It has seemed 
wiser to progress slowly than to 
promulgate rules which might have to 
be withdrawn or completely changed 


later. To this end it has been sought 
to discover the various fundamental 
principles that should control and some 
of them have been stated in decisions 
already rendered. Amendment 4 of 
Docket No. 6275 was drafted in line 
with this policy in an effort to alter 
certain practices of common carriers 
which were open to criticism. 

This amendment was first published 
under date of November 5, 1937, to be 
effective March 1, 1938. The effective 
date has been postponed from time to 
time for various causes and now stands 
as of January 1, 1939. On May 3, 
1938, a petition was presented to the 
Commission by Moses A. Savin on be- 
half of Savin Express Company, Inc., 
and other “on call operators” praying 
a rescission of this Amendment 4 of 
Docket No. 6275. After full hearing 
that petition was denied in a finding 
and order Docket No. 6653. The pres- 


ent inquiry was initiated by the Com. 
mission in an effort to secure the bene- 
fit of the opinions and experience of 
other carriers. 

This regulation is directed to what 
are known as joint and through rates, 
Such joint and through rates are jn 
general less than the sum of the local 
rates for the same distance. The claim 
is that such differential in rates is justi- 
fied because “‘the cost of moving local 
freight is obviously greater than that 
of moving through freight.” Appar- 
ently the principle had its origin in 
connection with rates for the trans- 
portation of goods by rail carriers, 
The arguments for the principle as 
nondiscriminatory when applied to 
railroad transportation are more read- 
ily understandable. It may be stated 
as a general proposition that a regular 
through rate includes provision for 
all costs regularly incident to trans- 
portation of a shipment from its point 
of origin to its ultimate destination. 
No consideration of technical excep- 
tions or qualifications seems essential 
to the illustration intended. If a rail 
carrier should decide for reasons of 
its own to transfer a shipment from 
one car to another in the course of 
transportation at variance with the reg- 
ular practice, it would have to assume 
any added expense. Of course, there 
are some shipments which contemplate 
special unloading and reloading in 
transit. This is true in some instances 
in transportation of live stock. Sim- 
ilarly, some through shipments of 
property are interrupted to permit 
some treatment or processing. Need- 
less to say, in case of shipments in- 
tended to receive such unusual han- 
dling some addition must be made to 
the normal through rate. It is not nec- 
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essary to pursue this detail further, but 
it is important to have these distinc- 
tions in mind when considering the 
similar problem in motor truck trans- 
portation. 

The principle of through rates has 
been transferred to motor truck rates 
without substantial change. It is un- 
doubtedly true that on a continuous 
carriage by motor truck the cost grows 
proportionately less over increasing 
distances. This was adopted as a 
principle in the order of this Commis- 
sion fixing rates and charges for the 
transportation of bituminous coal by 
motor common carriers, Docket No. 
6395 (20 P.U.R.(N.S.) 65). The 
same arguments seem appropriate to 
a continuous transportation by the use 
of trailers, though over the routes of 
more than one carrier. It appears that 
similar consideration may apply to 


through transportation when loaded 
trailers are carried for a part of the 
distance by rail or water. The line of 
reasoning becomes less clear when the 
through transportation includes a need 
to transfer shipments from the trucks 
of one carrier to those of another con- 


necting carrier. However, those en- 
gaged in the industry assert an actual 
saving in cost of transportation exists 
even in such cases to justify a differ- 
ence in rates. Certainly any attempt 
to disturb the existing practice would 
be far reaching and would necessitate 
a weighing of many factors that have 
not been considered in this case. 
Amendment 4 of Docket No. 6275 
intends nothing of the sort. It deals 
only with a limited field incidental to 
the general subject of joint rates. The 
amendment has two purposes (1) to 
prevent on call common carriers and 
contract carriers from any participa- 
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tion in joint rates with common car- 
riers and, (2) to prevent fixed route 
carriers from participating in joint 
rates with other such carriers over 
routes that are included in the authori- 
ty established by both such carriers. 

[3, 4] The restriction upon on-call 
common carriers and contract carriers 
is founded on certain reasons peculiar 
to the service they are supposed to 
render, as well as the general reasons 
that support the entire subject matter. 
As has already been noted in this find- 
ing and order, the statute recognizes 
that the service afforded by on-call 
carriers is useful in the public interest 
and should therefore be preserved and 
protected. The same thing is recog- 
nized in respect to contract carriers. 
Certain benefits and advantages in the 
direction of monopolization accrue to 
every motor carrier within the scope 
of the regulatory enactment. It is 
an absolutely essential, though fre- 
quently an inconvenient and irritating 
element of regulation, that the opera- 
tions of regulated carriers shall not 
be extended beyond the bounds pre- 
scribed in the certificate or permit is- 
sued tothem. This restriction is made 
a part of the regulatory act to pre- 
serve a suitable balance between the 
different classes of transportation 
service. One of the distinguishing 
characteristics of the service rendered 
by on-call common carriers and con- 
tract carriers is that they are not re- 
stricted in any degree as to predeter- 
mined routes or schedules. When 
such carriers undertake to participate 
in joint rates with fixed route carriers 
they offer themselves to the public as 
prepared to operate over fixed routes. 
Whether this is construed as an at- 
tempt to extend their operations be- 
27 P.U.R.(N.S.) 
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yond the scope of their authority 
granted by their certificates or permits, 
or as tending to change or alter the na- 
ture of their services, thereby hinder- 
ing them in the performance of those 
services for which such certificates or 
permits were granted, from either 
viewpoint the procedure is definitely 
objectionable. This part of the sub- 
ject has been discussed and decision 
rendered in Docket No. 6653. The 
additional information secured 
through the instant proceeding has not 
convinced the Commission that the 
conclusion then stated should be 
changed. It may be interesting to 
note, as supplementing this finding, a 
report presented in November, 1938, 
to the National Association of Rail- 
road and Utilities Commissioners by 
its Committee on Motor Vehicle 
Transportation. This report was 
signed by representatives of the regu- 
latory Commissions in the states of 
Maine, Ohio, Nevada, Virginia, Col- 
orado, South Carolina, Florida, Mass- 
achusetts, and West Virginia, and in- 
cluded the following : 

“Thus, while regular route carriers 
may establish and render connecting 
regular route service, under joint rates 
or combination of local rates, an ir- 
regular route carrier may not do so, be- 
cause it has and can have no fixed ter- 
mini or way points, nor established 
arrangement for return or exchange 
loads, without becoming a regular 
route carrier. 

“Public necessity creates and com- 
pels the preservation of the two types 
of regular and irregular route opera- 
tion.” 

The limited restrictions upon par- 
ticipation of carriers in respect to 
rates contained in this amendatory 
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regulation has its foundation in the 
rule against discrimination. The stat- 
utes require that each common car- 
rier shall file a schedule of rates and 
charges with the Commission. [In 
the case of an operator over a fixed 
route such a tariff will set out the 
charges for transportation between the 
several points along the route served 
which of course must be uniform for 
similar services. Such a schedule of 
rates will in all likelihood include cer- 
tain through rates on the basis already 
discussed. It calls for no unusual 
imagination to understand that at 
times a carrier may find his truckload 
reduced to a very small quantity be- 
fore reaching the end of his route. In 
such case it may be sound business to 
employ another carrier to complete the 
transportation rather than to operate 
a truck with so small a load to the des- 
tination of the shipment. There is no 
intention to prevent such employment 
by one carrier of another. Objections 
to such an economy of operation have 
not been discovered. The sole ques- 
tion is how much the first carrier shall 
pay to the second for the transporta- 
tion. 

In this connection the practice has 
grown of applying participation in 
joint rates to such transportation. By 
this method the first carrier pays the 
second carrier a lower rate than is pro- 
vided in the tariff of the second car- 
rier for identical service rendered ship- 
pers in general, including nonpartici- 
pating carriers. 

[5-7] The Commission’s under- 
standing of the background of joint 
and through rates has already been 
stated. The purpose of such rates is 
to give the shipping public the benefit 
of reduced costs claimed to result from 
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through shipments. Attention has al- 
so been called to two of the inevitable 
corollaries of the general principle. If 
a through carriage is interrupted for 
any reason upon the initiative of the 
carrier, any resulting increase in trans- 
portation costs should be assumed by 
the carrier because induced by what 
the carrier deemed to be its own best 
interest. On the other hand, if the 
original shipment anticipates or in- 
tends an interruption of the through 
transportation for any reason, thereby 
causing increased transportation cost, 
this added cost should be reflected in 
the rate. Participation in joint rates is 
no more than an agreement between 
carriers to share the through rate 
specified for transportation over the 
lines or routes of more than one carrier. 


When transactions such as those 
affected by Amendment 4 of Docket 
No. 6275 are tested by these principles, 
certain conclusions are inevitable. No 
direct benefit can accrue to the ship- 
ping public through the practice. The 
decision of the first carrier between 
truck operation to the ultimate destina- 
tion and reshipment through the facil- 
ities of another carrier rests entirely 
on sound business judgment. No ob- 
ligations of a common carrier are of a 
nature to deprive the second carrier 
of any election as to the acceptance or 
rejection of such a shipment. The re- 
lation between two carriers under such 
circumstances is actually that of ship- 
per and carrier. Though it has been 
argued that business so acquired is of 
value to the second carrier, it is clear 
that the question of profit or loss from 
such shipments must depend upon con- 
ditions which the second carrier can 
neither anticipate nor control. 

The practice to which these regula- 


tions are addressed has been developed 
under the claim that it is the same as 
the establishment of joint through 
rates by connecting carriers. As be- 
tween connecting carriers there is no 
competition and there is an incentive 
for each to cooperate in maintaining 
an expeditious and economical ex- 
change of through shipments. On the 
other hand, two carriers who have 
established the right to operate over 
the same route are in direct competi- 
tion for all business between points 
served along the common route. As 
between such carriers there is no in- 
ducement to supplement the business 
of the other in any manner. There 
can be no reason for one carrier to em- 
ploy the services of another under 
such competitive conditions other than 
to avoid transportation that appears 
unprofitable. 

[8] Joint and through rates are ap- 
proved as being free from discrimina- 
tion because of possible savings in 
transportation costs. Any possible 
savings through operations affected 
by this regulation can arise only by 
accident, not through any prearrange- 
ment between carriers. The logic sup- 
porting such rate differentials is not 
appropriate to this state of facts. An 
allowance of lower rates by one car- 
rier to another in such circumstances, 
though described as participation in 
joint through rates, constitutes a defi- 
nite preference as against the remain- 
der of the shipping public, including 
nonparticipating carriers, desiring 
similar service. 

[9] In the foregoing the Commis- 
sion has attempted to state in somewhat 
minute detail the purposes of these 
regulations and the reasons for them. 
In the course of the proceedings had 
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in connection with this matter it has 
appeared there was much misunder- 
standing in respect to these matters. 
At the risk of unnecessary reiteration 
it may be advisable to state precisely 
some of these matters that the regula- 
tions are not intended to affect. These 
regulations do not prevent the estab- 
lishment of joint through rates in 
proper cases. The Commission now 
has the duty by existing statutes to 
require connecting carriers to provide 
through routes at joint rates when in 
the public interest. These regulations 
do not require the abandonment of any 
authorized route. In the event they 
serve to discourage the retention of 
some routes in unprofitable territory 
they may serve the public interest in 
direct line with one purpose of regula- 
tion. There is nothing in these regu- 
lations to interfere with interchange 
of business, flexibility of service, or 
maintenance of schedules. 


It is true that some operators over 
fixed routes will be faced with some in- 
crease in operating costs which it has 
been suggested may be reflected in rates 


to shippers. This possibility right- 
fully falls within the field of reasona- 
ble rates which is outside the scope of 
this proceeding but a brief considera- 
tion of the facts suggests that the pos- 
sibility is remote. Such carriers will 
have to include in their operating costs 
an item representing the difference be- 
tween the published rate of 2 compet- 


ing carrier and the lower rate now paid 
for the service. This difference will 
apply to unprofitable traffic variously 
described as “overflow,” “excess,” or 
otherwise. Without attempting an ac- 
curate estimate of the ratio of such 
shipments to total shipments it cannot 
be high. This item is only one factor 
amongst a multitude entering into the 
making of a rate. Therefore, unless 
the practice has been used to accom- 
plish results not stated to the Commis- 
sion, it appears very improbable that 
it could have an appreciable influence 
on any rate. 


The Commission has looked upon 
this matter as an important step in the 
process of carrying forward the pur- 
poses of the statutes providing for 
regulation of this industry. The re- 
sistance of some carriers to the restric- 
tion because they fear it will increase 
their operating costs to some extent is 
readily understandable. No objection 
has been disregarded intentionally or 
passed over lightly. It is the definite 
conviction of the Commission that 
when the advantages and disadvant- 
ages are balanced from an unbiased 
standpoint, these regulations are in ac- 
cord with the spirit of the regulatory 
legislation, are supported by principle, 
and are for the best interest of the ship- 
ping public and the industry. 

It is ordered that Amendment 4 of 
Docket No. 6275 be made effective as 
of July 1, 1939. 
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COLORADO PUBLIC UTILITIES COMMISSION 


Re B. J. Clementi 


[Application No. 4807-PP, Decision No. 12815.] 


Monopoly and competition, § 65 — Motor carriers — Service for retail stores. 
The Commission will grant a permit to operate as a class “B” private carrier 
by motor vehicle for transportation of merchandise for a retail store al- 
though licensed common carriers operate in the territory to be served by the 


applicant. 


[January 5, 1939.] 


F  saimscnociony for private carrier permit to serve retail store; 


granted. 


APPEARANCES: B. J. Clementi, 
Pueblo, pro se; A. J. Fregeau, Denver, 
for Weicker Transportation Compa- 
ny; Stanley Blunt, Canon City, for 
Southwestern Transportation Compa- 
ny; Zene D. Bohrer, Denver, for The 
Motor Truck Common Carriers’ As- 
sociation, Keith Truck Line and 
Weicker Transportation Company ; T. 
A. White, Denver, for Rio Grande 
Motor Way, Inc.; Marion F. Jones, 
Denver, for The Colorado Trucking 
Association, Fowler Truck Line, Run- 
kle Truck Line, Read Truck Line, 
Ernest J. Gottula, P. O. Sullivan. 


By the Commission: Applicant 
herein seeks a permit to operate as a 
Class ““B” private carrier by motor 
vehicle for hire for the transportation 
of merchandise for Sears, Roebuck 
and Company, only, from its store in 
Pueblo to points within a radius of 50 
miles of Pueblo, without the right to 
increase the number of his customers. 

The evidence disclosed that appli- 
cant is employed in the retail store of 


Sears, Roebuck and Company in Pueb- 
lo; that he proposes to operate a de- 
livery service for said Sears, Roebuck 
and Company for the transportation 
and set-up of merchandise sold by said 
concern to the homes and places of 
business of its customers within a 
radius of 50 miles of Pueblo; that he 
has operated such combination deliv- 
ery and special service for Sears, Roe- 
buck and Company in the city of Pueb- 
lo (a home-ruled city) for a number 
of years; that, occasionally, sales ot 
furniture and household goods are 
made which require delivery of goods 
and the assembling and setting up of 
furniture, etc., at points outside of 
Pueblo; that Sears, Roebuck and Com- 
pany’s trade area extends approxi- 
mately 50 miles from Pueblo; that 
applicant has been furnishing such 
service to territory immediately ad- 
jacent to the city of Pueblo for some 
time, under temporary authority is- 
sued by the law enforcement depart- 
ment of the Public Utilities Commis- 
sion. 
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The Commission, on a number of 
occasions, heretofore has issued per- 
mits to furnish service similar to that 
here sought to be furnished by appli- 
cant. Montgomery Ward and Com- 
pany, for instance, in Pueblo, Trini- 
dad, and Greeley, employs contract 
carriers who are authorized to furnish 
such transportation service as an in- 
cident to special service also furnished 
by the permit holder. We believe that, 
while it is desirable for common car- 
riers by motor vehicle to retain all 
business which conveniently can be 
handled for the customer by such line 
haul services, such action should not 
follow where it will interfere with the 
ordinarily recognized business prac- 
tices of a firm like Sears, Roebuck and 
Company and Montgomery Ward and 
Company. Undue or unnecessary 
hardships should not be imposed on 
business. Upon the showing herein 
made, we believe that Sears, Roebuck 
and Company is entitled to avail itself 
of the service of applicant. The loss 
of revenue to carriers unquestionably 
will be very small; at least no evidence 
was presented by protestants to the 
contrary. 

After a careful consideration of the 
record, the Commission is of the opin- 
ion, and finds, that said application 
should be granted. 


ORDER 


It is therefore ordered, that B. J. 
Clementi, Pueblo, Colorado, should be, 


and he hereby is, authorized to operate 
as a Class “B” private carrier by mo- 
tor vehicle for hire for the transporta. 
tion of merchandise for Sears, Roe. 
buck and Company, only, from its 
store in Pueblo to points within a 
radius of 50 miles of Pueblo, without 
the right to increase the number of his 
customers. 

It is further ordered, that all opera- 
tions under this permit shall be strict- 
ly contract operations, the Commission 
retaining continuing jurisdiction in 
this matter to make such further re- 
strictions, reservations, limitations, 
and amendments to this permit as to it 
may seem advisable in the premises. 

It is further ordered, that this order 
shall be taken, deemed, and held to be 
the permit herein provided for, said 
permit herein granted to become ef- 
fective only if and when, but not be- 
fore, applicant has filed a statement of 
his customers, together with copies of 
all special contracts or memoranda of 
the terms thereof, and the required in- 
surance, and has secured identification 
cards. 

It is further ordered, that the right 
of applicant to operate under this order 
shall be dependent upon his compliance 
at all times with all the laws, rules, and 
regulations pertaining to his operation 
which may now or hereafter be in ef- 
fect. 

It is further ordered, that this order 
shall become effective twenty days 
from the date hereof. 
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JONES v. UTAH LIGHT & TRACTION CO. 


UTAH PUBLIC SERVICE COMMISSION 


Ralph P. Jones et al. 


Utah Light & Traction Company 


[Investigation Docket No. 15.] 


Service, § 272 — Bus substitution for street cars — Employment. 
1. The principal factors to be taken into consideration in a case relating to 
bus substitution for street car service are the comfort and safety of the 
public and the convenience and necessity of any operation, and it is doubtful 
if the matter of employment of street car men may properly be considered 


by the Commission, p. 253. 


Service, § 272 — Bus substitution for street cars — Delay for employee adjustment. 
2. A reasonable time should be allowed to make some adjustment with re- 
spect to the employees of a street railway company when bus service is to 
be substituted for street car service, p. 254. 


[January 28, 1939.] 


| ge apeees by street car men’s union for rehearing on question 
of substitution of bus service for street car service; order 
modified. 


APPEARANCES: Calvin Behle, At- 
torney, for Utah Light & Traction Co. ; 
Eli B. Kelsey, President, for Division 
382, Amalgamated Association of 
Street Electric Railway & Motor 
Coach Employees of America; Ralph 
P. Jones, for himself and others ; John 
D. Rice, for state of Utah. 


By the Commission: On January 
7, 1939, Eli B. Kelsey, president, and 
G. R. Carmen, secretary, of the local 
street car men’s union filed a petition 
for rehearing in this matter. 

Pursuant to said petition, the Com- 
mission issued its order on January 7, 
1939, suspending the operation of por- 


tions of said order until the further or- 
der of the Commission. 

After due and legal notice had been 
given, the rehearing on said matter 
was held on January 23, 1939. About 
200 residents of the vicinity served by 
the car line in question and persons 
interested in other phases of this in- 
vestigation appeared at said hearing, 
and the Commission heard testimony 
concerning the advisability of making 
the changes specified in the original 
order. 

[1] The principal objection to the 
order was offered by the car men’s un- 
ion for the reason that a number of 
their operators who are trained street 
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car men are unable to operate busses 
and have operated street cars for so 
long that they probably will not be able 
to become qualified as bus drivers. 
Relative to this matter, this Commis- 
sion would not feel justified in attempt- 
ing to pass on the ability of the men 
to operate busses, neither do we care 
to suggest the solution of the problem, 
although we fully realize the impor- 
tance of this problem to the men af- 
fected. 

This Commission is of the opinion 
that the principal factors it should 
take into consideration are the comfort 
and safety of the public and the con- 
venience and necessity of any opera- 
tion. It is doubtful if the matter of 
employment may properly be consid- 
ered by us. 

[2] It does appear, however, that a 
reasonable time should be allowed to 
make some adjustment with respect to 


the employees of the company. What- 
ever change may be made for the bene- 
fit of the employees affected by this 
transition to bus service, should be 
taken care of by April 1, 1939. 

It is now therefore ordered, that 
subdivision 2 of the original order is- 
sued on January 5th in this case pro- 
viding for the substitution of bus sery- 
ice for street car service on the 13th 
East and 7th East routes evenings aft- 
er 8 p. M. is suspended until April 1, 
1939, at which time said provision 
shall become of full force and effect. 

It is further ordered, that subdivi- 
sion 3 of said order pertaining to the 
change-over of bus service on the 7th 
East line south of 27th south is here- 
by revoked. 

It is further ordered, that in all oth- 
er particulars, said order shall remain 
in full force and effect. 





WISCONSIN PUBLIC SERVICE COMMISSION 


Re City of Juneau 


[2-U-1401.] 


Rates, § 290 — Minimum charge — Elements covered. 


1. Properly designed, the minimum charge will normally cover the expenses 
of reading meters; customer accounting; supplies, and expense in connec- 
tion therewith ; collection; consumers’ installation and inspection work; re- 
moving, resetting, and testing meters; maintaining customers’ services; de- 
preciation, taxes, and interest on the investment in the meter ; plus an allow- 
ance for the water consumed under the minimum bill, p. 255. 


Rates, § 290 — Minimum charge — Size of meter. 


2. A schedule of minimum charges varying with the size of the meter ap- 
pears reasonable, since the total of the costs covered by the minimum charge 
will be higher with the larger size meter and service connection, p. 255. 
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RE CITY OF JUNEAU 


Rates, § 304 — Connection charge — Municipal water utility. 


3. Connection charges approximately covering the actual cost may reason- 
ably be applied to customers of a municipal water utility requiring a con- 
nection larger than 3 inch, and such a charge should be considered by these 
customers as a part of the cost of securing water service, where the water 
rates are based upon the assumption that the customer should bear the 
cost of the connection from the main to the curb, p. 255. 


Rates, § 624 — Water — Seasonal users. 


4, The costs of supplying water service to a seasonal user of water should 
be somewhat higher than for the same quantity of water during the same 
period of time used by customers receiving service on a year-around basis, 


p. 256. 


Rates, § 289 — Minimum bill — Seasonal customers. 


5. A higher minimum bill for a seasonal customer of a municipal water 


utility is reasonable, p. 256. 


[February 28, 1939.] 


__ ei by municipality as a public water utility for au- 
thority to increase rates; increased rate schedules approved. 


By the Commission: On Decem- 
ber 19, 1938, the city of Juneau as a 
public water utility filed application 
for approval of a graduated schedule 
of minimum charges, a graduated 
schedule of connection charges, and 
an amendment covering minimum 
charges as applied to seasonal custom- 
ers. Hearing was held at Juneau on 
January 19, 1939, before examiner 
Estelle L. Rowe. The following ap- 
pearances were entered: E. J. Peters, 
Manager, Fay Ellis, President, and 
Ferd Lindeman, Secretary, for city 
of Juneau; E. W. Moke, Rates and 
Research Department, of the Com- 
mission staff. 

The present rates on file with this 
Commission which will be affected by 
the provisions of this order are as fol- 
lows: [Schedule omitted. | 


The rates proposed by the utility are 
as follows: [Schedule omitted. ] 


255 


[1,2] The present minimum charge 
of $1.50 per quarter is irrespective of 
size of meter and includes 3,000 gal- 
lons of water. Properly designed, the 
minimum charge will normally cover 
the expenses of reading meters; cus- 
tomer accounting; supplies, and ex- 
pense in connection therewith; collec- 
tion; consumers’ installation and in- 
spection work; removing, resetting, 
and testing meters; maintaining cus- 
tomers’ services; depreciation, taxes, 
and interest on the investment in the 
meter ; plus an allowance for the water 
consumed under the minimum bill. It 
is obvious that the total of these costs 
will be higher with the larger size meter 
and service connection. A schedule of 
minimum charges varying with the 
size of the meter thus appears reason- 
able. 

[3] The utility has in the past made 
a uniform connection charge of $15 
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irrespective of the size of connection. 
Data and testimony submitted by the 
utility indicate that this amount will 
approximately cover the cost of mak- 
ing a -inch connection but that the 
larger size connections will cost con- 
siderably in excess of this amount. 
Since the water rates of this utility are 
based upon the assumption that the 
customer should bear the cost of the 
connection from the main to the curb, 
it is reasonable that charges approxi- 
mately covering the actual cost be ap- 
plied to such customers requiring a 
connection larger than inch and that 
such a charge be considered by these 
customers as a part of the cost of se- 
curing water service. The graduated 
schedule of connection charges which 
the utility has proposed appears rea- 
sonable by comparison with actual 
normal costs of making the larger size 
connections. 

[4, 5] It is generally understood 
that the costs of supplying water serv- 
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ice to a seasonal user of water should 
be somewhat higher than for the same 
quantity of water during the same pe- 
riod of time used by customers receiy- 
ing service on a year-around basis, 
Considering such facts as are usually 
considered in arriving at a reasonable 
schedule of rates, it appears that the 
proposal of the utility to charge a high- 
er minimum bill for a seasonal cus- 
tomer is reasonable. 

The increased rates will result in on- 
ly a nominal increase in revenue and 
the information in annual reports of 
the Juneau water department indicate 
that they will not yield an excess rate 
of return. 

The Commission finds that the pres- 
ent schedule of minimum charges for 
customers upon a yearly as well as a 
seasonal basis, and the schedule for 
connection charges, are unreasonable 
and that the rates and charges pro- 
posed by the utility and herein ordered 
are reasonable. 
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Battery of 
EMCO Pressed Steel Meters 
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A CJGOCL REASON WHY GAS 
IS/ANDUSTRY’S FINEST FUEL. . . 


Of industry’s most widely used types of 
fuel, gas is the only one that is paid for after 
use at definite accounting periods. 


From this point of view, EMCO Pressed 
Steel Meters have made a definite contribu- 
tion to the increasing use of gas by providing 
a means for reliable, accurate measurement of 
large volumes. While they are giants in ca- 
pacity, they require less floor space per cubic 
foot than any other meter. Their exclusive 
reinforced, pressed steel construction makes 
them extremely rugged and light in weight. 


Because EMCO Pressed Steel Meters 
fulfill every requirement for large volume 
industrial applications, they help sell gas to 
industry and build larger loads. 


PITTSBURGH EQUITABLE METER COMPANY 


MERCO NORDSTROM VALVE CO. 


NEW YORK: BUFFALO: PHILADELPHIA e ° DES MOINES - CHICAGO - COLUMBIA 
KANSAS CITY - TULSA- LOS ANGELES “Wain Offices - PITTSBURGH, PA. MEMPHIS - OAKLAND - HOUSTON 
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| Industrial Progress 


ra 


Selected information about manufacturers, 
new products, and new methods. Also news on 
personnel changes, recent and coming events. 


Delawareand Minnesota Utilities 
Purchase 65 Trolley Coaches 


HE Delaware Electric Power Company of 

Wilmington has placed orders for its first 
fleet of 55 trolley coaches with the J. G. Brill 
Company and the Mack Manufacturing Cor- 
poration. The Duluth-Superior Transit Co. 
recently ordered 10 forty-passenger trolley 
coaches which is the third order for such 
equipment which will now total 28 vehicles. 
The Delaware company’s order involves about 
$750,000 and represents one of the largest sin- 
gle purchases of trolley coaches. Delivery is 
scheduled for about August Ist, and the new 
equipment will replace old street cars. 

Forty-nine of the 55 coaches are to be 
equipped with the new General Electric com- 
pound-wound motor, which will provide for 
electric braking and speed control. 

The electric braking, a feature which will 
prolong brake-shoe life as much as 400 to 600 
per cent, is codrdinated with the conventional 
air brakes. Both are controlled with the same 
pedal. The speed control feature permits the 
operator to obtain either acceleration or slow- 
down with the power pedal. In slowing down 
the coach, the motors provide the same effect 
as is provided by the compression of an en- 
gine in decelerating an automobile. It is this 
feature of speed control which gives the trolley 
coach split-second change of pace in addition 
to quiet smoothness in operation. 

Wilmington will be the 42nd city to adopt 
trolley coach transportation in the last ten 
years, Salt Lake City put the first fleet into 
operation in 1929. Since that time approxi- 
mately 2150 trolley coaches have been put 
in service in this country. More than 50 per 
cent of this number represent repeat orders 
purchased as a result of the initial installation. 


Electrical Association Has 
New Manager 


R ia A. Morrison has succeeded George R. 
Conover as managing director of The 
Electrical Association of Philadelphia, accord- 
ing to a recent announcement by A. L, Hall- 
strom, president of the association. Mr. 
Conover recently resigned to become manager 
of the public relations department of Phila- 
delphia Electric Company. 

Mr. Morrison has been manager of the mer- 
chandising bureau of the association since 
1937. Formerly he was appliance sales mana- 
ger for the Cambridge Electric Light Com- 
pany, Cambridge, Massachusetts. His back- 
ground and experience give assurance that the 


numerous activities of The Electrical Associa- 
tion will be continued with customary effective- 
ness. 

Mr. Conover has been managing director of 
the association for the last ten years. He is 
known throughout the country for his leader- 
ship in league activities. 


Seventh Annual EEI Convention 
in New York, June 6-8 


HE Seventh annual convention of the Edi- 

son Electric Institute will be held at the 
Waldorf-Astoria Hotel, New York City, June 
6th, 7th and 8th. The program is being ar- 
ranged so that delegates will have generous 
opportunity for visiting the New York World’s 
Fair. In fact, the opening day of the conven- 
tion, June 6th, has been officially designated as 
Edison Electric Institute Day at the Fair, Fol- 
lowing the first business session at Convention 
Headquarters in the Waldorf-Astoria, Tues- 
day morning, the convention will move, en 
masse, by special train to the Fair for a World’s 
Fair Meeting which will mark the opening of 
the electrical exhibits at the Fair. 

The three morning business sessions, the 
World’s Fair meeting and a Thursday lunch- 
eon meeting will comprise the official conven- 
tion activities. A luncheon on Tuesday, June 
6th, at the Fair is planned for the ladies at- 
tending the convention. 

A well-rounded and forceful program of 
addresses has been arranged for the various 
meetings which will be devoted to such im- 
portant subjects as “Electric Power and the 
National Defense,” “Keeping up with Changes 
in Public Opinion,” “Progress in Building 
Rural Load,” “The Achievements of Private 
Enterprise” and “Factors Affecting Price 
Levels of the Next Five Years.” 


Chevrolet Sales Increase 


ALES of new cars and trucks by the Chevro- 
let Motor Division of General Motor, 
rocketed to a new 18-months’ high in March, 
with a record total of 88,836 units according 
to W. E. Holler, general sales manager. The 
gain over March, 1938 was 41.2 per cent, and 
the gain over February, 1939 was 75 per cent. 
Both passenger cars and trucks shared in 
the advance. The truck line, expanded for 
1939 by the addition of cab-over-engine chassis, 
and several new conventional models, reached 
19,456 for the month. This represented a gain 
of 50.9 per cent over March, 1938, and of 588 
per cent over February 1939. Not since Au- 
gust, 1937 has this truck sales performance 
been equaled. 
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DAVEY TREE TRIMMING SERVICE 


Widely Available 
@ Middle West 


@ East 


®@ North 


@ South 


Always use dependable Davey Service 


KENT, OHIO 


THE DAVEY TREE EXPERT CO. 


DAVEY TREE SERVICE 





All Types 


PIPE LINE SUPPLIES 


Goodman Stoppers 
Gardner-Goodman Stoppers 
Goodman-Peden Stoppers 
Goodman Cylindrical Stoppers 
Bags—Rubber, Canvas Covered 
Plugs, Service & Expansion 
Pumps 
Masks 
Brushes 
Tape—Soap & Binding 


Catalogue mailed on request. 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, New York 
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“ 
AT THESE LOW RATES 


You Can Really Afford to Carry 
Ample Life Insurance Protection 





i for your 
i olicy that protects you 
ue of life.* It also has cash an 


/ loan values. Rates 








THIS low-cost policy cannot be issued in 
amounts less than $2,500. 


At age 35 a $10,000 policy costs you only 
$12.80 per month and will pay your benefi- 
ciary either $10,000 at your death or a 
monthly income for life. Write us for full 
details, stating age. Use the coupon below. 


More than $995,000,000 Insurance in Force 


THE LINCOLN NATIONAL LIFE 
INSURANCE COMPANY 


FORT WAYNE INDIANA 
ITS NAME INDICATES ITS CHARACTER 
* According to actuarial experience 





Polyphase Single-Disk Meter 
Announced by Sangamo 


NEW Single-disk, three-element watthour 
meter is announced by the Sangamo Elec- 
tric Company, Springfield, Illinois. Designated 
as Type L-3, these new meters are built with 
three complete electromagnetic elements for 
use on 4 wire, 3 phase circuits. There are two 
types: The L-3-P bottom-connected with 
standard polyphase terminal block, and the 
L-3-S for socket mounting. 

These new meters conform in design with 
the present-day trend for small, compact size. 
Their electrical characteristics meet all mod- 
ern metering requirements. 

A new Addenda to Bulletin 91 contains the 
technical description, outline dimensions, con- 
nection diagrams, and list prices of the Type 
L-3 meters. Copies of the Addenda may be 
obtained upon request. 


Silex Designs 3 “Specials” for 
the Bride Market 


ae that 250,000 American girls will 
be married during May and June, 1939, 
and that they will spend $400,000,000 to fur- 
nish and decorate their homes, has spurred 
The Silex Company to help retailers of Silex 
Coffee Makers to capture their share of this 
huge market by offering three Brides’ Specials. 

One special is a decorated Delray Kitchen 
Range Model Silex Glass Coffee Maker plus 
a Strainex for converting the lower bowl 
into a self-straining tea maker. In all, a 
decorated combination Silex Glass Coffee and 
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(Above) Type L-3-S meter 
(Left) Type L-3-P meter 





Tea Maker. This $3.85 value is offered until 
June 30, 1939 for only $2.95—the price of the 
plain glass coffee maker alone. 

Another special is the Delray Electric Table 
Model Silex Glass Coffee Maker to which is 
added a decorative Moldex shell and a 
Strainex. This special is a $5.90 value, and 
until June 30th, it is offered for only $4.95. 

Both these specials may be had in 10-cup 
size and with red trim at slightly higher prices. 

The third special appeals to the huge group 
of buyers who want a more costly gift, It is 
the new silvery satin chrome and ivory Catalina 
Model Silex Glass Coffee Maker plus a Tap- 
pit Catsup Dispenser—a $9.44 value for only 
$7.45 in the six and eight cup sizes. And a 
$9.94 value for only $7.95 in the ten cup size. 

Complete information may be had by writing 
direct to The Silex Company, Hartford, Con- 
necticut. 


I. B. M. Head Optimistic 


reese prospects in the United States are 
favorable and business conditions are 
fundamentally sound, Thomas J. Watson, 
president of International Business Machines 
Corporation, said before sailing for Europe on 
a business trip during which he will preside, 
as president of the International Chamber of 
Commerce, at the semi-annual meeting of the 
Council of that organization in Paris on 
May 18th. g 
Pointing to the improvement shown during 
the early months of this year in the capital 
goods industries, in building construction, and 
in the registration of new securities, Mr. Wat- 
son indicated that any lag at the present time 





ELECTRIC HEATING EQUIPMENT THAT WILL 
HELP YOU SERVE THE PUBLIC BEST 
ae, Engineering, Manufacturing of Electric 
eating Units for Industrial Purposes. 
ACME ELECTRIC HEATING CO., Dept. U 
1217_ Washington St., 
Boston, Mass. 








FLETCHER MFG. CO. 
Overhead Construction Materials 
SERVING UTILITIES FOR 60 YEARS 
38 N. Canal St., Dayton, 9. 
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TAYLOR STOKERS BURN MORE THAN 


20.000.000 


TONS OF COAL EACH YEAR—RELIABLY 


960,000 


Additional Tons 















per year is the rate 
at which coal 
burned on Taylor 
Stokers is increas- 
ing—due to new 
Taylor Stoker 
installations. 

















Tue 20,000,000 tons or more of coal servative development of the sound 
burned each year on Taylor Stokers basic principles incorporated in the 
cost over $75,000,000—and this figure Taylor Stoker has produced an out- 
: are is being increased by approximately standing machine of unusual merit and 
Eni $4,000,000 annually. wide application. 
son, 
\ines It is significant that all these millions Investigate the advantages of Taylor 
s “4 for coal, and more millions for depen- Stokers! Callin an A-E-CO representa- 


ras dent equipment, are entrusted to Tay- tive, and get the facts about Taylor 
the lor Stokers. These facts PROVE that Stokers—before you build or modern- 





on this company’s policy of constant, con- ize your plant! 
ring 
pital 
and 
] 
at The AE-CO 
A-E-CO PRODUCTS: Taylor Stokers, Water Cooled Furnaces, Ash Hop- 
Taylor Stoker pers, Lo-Hed Hoists, Marine Deck ‘Auxiliaries, Hele-Shaw Fluld Power. 


AMERICAN ENGINEERING COMPANY @} 


PHILADELPHIA, PA. @ IN CANADA: AFFILIATED ENGINEERING CORPORATIONS, LTD., MONTREAL, P. @ 
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is of a temporary nature, due to conditions 
that have a tendency to hold things up. These 
conditions, he believes, will clear up without 
developing into war. 


Kisco Offers the Circulair- 
Smoker 


HE Kisco Company, Inc., St. Louis, Mo., 

has announced a new “Circulair” unit 
which combines beauty and utility with a 
powerful electric air circulator. One of the 
new units is a handsome smoker and a useful 
tray combined in an attractive pedestal stand. 
The patented Kisco “Deflecto” method of posi- 
tive circulation of air is used in these new 
circulair-smokers. By this method a powerful 
‘current of cool air is drawn into the circulair 
from the floor and recirculated upward and 
outward in all directions. 

The circulair-smoker is quiet in operation, 
safe and produces no annoying drafts which 
are likely to cause colds. It is offered in two 
models, the Mercury and the Senator. Both 
are equipped with disappearing ash receivers, 
and the Senator, which is the larger model, 
has a genuine laminated, alcohol-proof service 
tray. They are finished in black enamel and 
gleaming chrome plate. 

Utility executives will find this and other 
circular units a practical help in maintaining 
a clear invigorating atmosphere in offices and 
real load builders for their sales departments. 
The manufacturer invites inquiries from utility 
merchandising and sales executives. 


Gas Men Elect Gunther 


F RED J. Gunther, of the Iowa Nebraska Light 

and Power ‘Co., Lincoln, Neb., was elected 
president of the Mid-West Gas Association at 
the association’s thirty-fourth annual conven- 
tion in Des Moines, Iowa. 

Gunther, formerly first vice president, suc- 
ceeds Sam D, Whiteman of the Sioux Falls 
Gas Co., Sioux Falls, S. D. 

C. B. Dushane, Jr., of Chicago, IIl., repre- 
senting the American Meter Co., was elected 
first vice president and H. E. Peckham, St. 
Paul, Minn., was named second vice president. 
R. B. Searing of Sioux City, Iowa, was re- 
elected secretary and treasurer. 

Elected for three-year terms on the asso- 
ciation’s executive council were Harry K. 
Wrench, of the Minneapolis Gas and Light 
Co., Minneapolis, Minn.; K. R. D. Wolfe, 
of the Fisher Governor Co., Marshalltown, 
Iowa; H. Gildersleeve, of the Iowa Nebraska 
Light and Power Co., Lincoln, Neb., and R. 
H. Garrison, of the Iowa Public Service Co., 
Sioux City, Iowa. 





ZENITH ELECTRIC CO. 


Automatic Control Equipment 
Magnetic Switches—Time Switches 
Program Clocks—Automatic Timers 

Special equipment made to your specifications. 


603 So. Dearborn St. Chicago, Ill. 











Electric Utility Exhibits 
at N. Y. World’s Fair 


a: wo outstanding exhibits at the New York 
World’s Fair, “Forward March of Amer- 
ica” and “The Electrified Farm,” are being 
sponsored by the electric utilities through the 
Electric Utilities Exhibit Corporation, The 
first mentioned exhibit is built in the form of 
a “U” around a landscaped court, one arm of 
the “U” is a long wing with sloping walls 
housing the Street of Yesterday. The base of 
the “U” contains the Avenue of Tomorroy, 
and the other arm of the building contains a 
spectacular “Rocket Room” and a lounge. 

The other exhibit is an operating electrified 
farm of one acre in size, featuring more than 
100 practical applications of electricity on the 
farm. 

Many other exhibits at the Fair will also 
tell the story of electricity and its past, present 
and future services. These exhibits include in 
addition to the above, the Consolidated Edison 
Co. Exhibit, The General Electric Exhibit, 
The Westinghouse Electric & Manufacturing 
Co. Exhibit, The Electric Products Building 
(various manufacturers), Carrier Corporation 
Exhibit (air conditioning), American Tele- 
phone & Telegraph Exhibit, Radio Corpora- 
tion of America Exhibit, and Crosley Radio 
Exhibit, 


New Inkless Recording Indoor 
or Outdoor Instruments 


ONTINUOUS accurate operation for 30 days 

without attention, at temperatures as low 
as —10 F and as high as 120 F, is made possi- 
ble by the new Type CF-1 line of inkless re- 
cording single- and double-range a-c ammeters 
and voltmeters announced by the General Elec- 
tric Company, Schenectady, N. Y. The units 
are in the low-price range and are particularly 
well suited for voltage surveys, complaint in- 
vestigations, and checking circuit load condi- 
tions. The inkless mechanism, which uses a 
typewriter ribbon, to make the record by a 
series of dots, results in greater simplicity, 
small size, and lightweight. There is no ink- 
well to clean, no pen to start, and nothing to 
freeze in cold weather. A cast aluminum alloy 
case of modernistic design protects the mech-_ 
anism and further suits the new instruments 
for service while exposed to the weather. 


N.E.M.A. Plans Spring Meeting 


HE annual spring conference of the Na- 

tional Electrical Manufacturers Associa- 
tion will be held May 14th to 19th at The 
Homestead, Hot Springs, Va., according to a 
recent announcement. 

A meeting will be held on May 17th by the 
board of governors and on May 19th by the 
codes and standards committee. Federal legis- 
lation will be discussed at an open meeting by 
the policy division. Various other divisions 
will also hold sessions, 
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Repeat, 


TOMORROW'S TREND TODAY 





TRANSFORMERS 


Engineered! 


Pennsylvania brings to every problem a rich and 
ripened engineering experience that is reflected in 
the many improvements and the continual refine- 


ments embodied in Pennsylvania Transformers. 

These superior characteristics cost you no more, 

vitally important though they are in promoting 

longer life, greater reliability and marked 

economies! The largest utilities and industrials 

rexnst are using Pennsylvania Transformers. Let us 

amANSEOR MEDS, ° 
ip quote on your requirements. 
e 3 


TRANSFORMER COMPANY 


1701 ISLAND AVE., 
N.S., PITTSBURGH, PA. 
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A set-up for meeting 
special requirements in strand 


HEN special characteristics are required in strand, the place to 

begin is at the open-hearth furnace. The complete integration 
of all manufacturing operations under Bethlehem’s system of control, 
beginning with steel making and following through all subsequent 
phases, is an important factor in making strand to meet special 
conditions. 
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GET THE MOST 
OUT OF YOUR 
ACCOUNTING SYSTEM 


A good mechanical accounting system costs money 
..» particularly for equipment and operation. Don’t 
jeopardize your investment by using inferior paper 
for forms. Byron Weston Company, leading manu- 
facturers of rag content ledger and record papers, 
makes two papers expressly for machine book- 
keeping and card record systems. They are: 





4 WESTON’S 
<3 MACHINE POSTING 


WESTON’S 


MACHINE POSTING 





LEDGER 


A 50% rag content paper for fast, effi- 
cient machine bookkeeping. Has the 
“backbone” to take constant handling 


INDEX 





The stock for index and card systems. 
Writes and erases like a fine ledger paper, 
has the snap and strength for years of 


| without getting dog-eared and without constant, hard service and a special finish 
drooping or sagging in the tray or binder. that takes clean, sharp, smudgeless type 
A special finish makes typing smear- impressions. Available in 180M, 220M, 
proof and facilitates high speed filing or 280M and 340M—basis 2514x30%, in 

se to sorting. Available in Buff, White, Blue, Buff, White, Blue, Ecru, Salmon, and 

ition and Pink, in Subs. 24, 28, 32, 36. Pink. 

trol, 

Write Byron Weston Co., Dept. C, Dalton, Mass., for sample 
uent books showing all weights and colors of Weston’s Machine 
scial Posting Ledger and Index and for WESTON’S PAPERS, pub- 





lished regularly for paper buyers and users. 





VESTON'S PAPERS 
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ph) THE SUPERIOR SWITCHBOARD & DEVICES CO. 
/ CANTON , OHIO 


ee ee 


METER ¢ RELAY TEST SWITCHES METER TEST BLOCKS ¢ TABLES 
METER € TRANSFORMER ENCLOSURES 


Public Utilities ‘Fortnigh tly 


{ The only magazine furnishing current 


Stew review magazine of current opinion 
and news relating to public utilities. 
Conducted as an open forum for the 
frank discussion of both sides of contro- 
versial questions — economic, legal and 
financial; also gives trends in the present- 
day control of these companies—govern- 
mental competition — state and Federal 
regulation. 


{ Issued every other Thursday—26 num- 
bers a year—annual subscription $15.00. 


and vital information on all subjects in- 


volving the financing, operation, and # 


management of public utilities under gov- 
ernmental regulation and competition. 


{ A magazine of unusual value and cur- 
rent stimulation to all persons holding 
positions with, or having a financial in- 
interest in, public utilities. 


Published by 





PUBLIC UTILITIES REPORTS, INC. - - 1038 Munsey Bldg., Washington, D. C. 


Ne 
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Come On In Ann SZZ Tuest 


ABetter Truck for UTILITIES . Priced with the Lowest 


See For Yourself How New Dodge Styling...New 

Larger Cabs...New Rust-Proofing...New “Truck- 

Built” Construction Have Raised Truck Values To 
A New Peak In The Lowest-Price Field! 





‘ 3 oO EN = 
New 1939 Dodge 14-Ton Panel—Delivered ready to run at Detroit, including 4 double-acting 
airplane-type shock absorbers, front and rear bumpers, spare tire, standard equipment 
and Federal taxes. Transportation, State and local taxes (if any) extra—only.... $680 





unend | RI cES! EE the new Dodge Trucks. See 


how much extra value Dodgegives 

sts ine oO M PA with all i west! you at low 1939 prices, in prestige- 

| ‘ality, now priced ere w.B.C building beauty and extra economy 

and | 1 : é features. See how Dodge trucks lead 

r gov: | the whole low-price field in advance- 
TransP 


| ments like rust-proofing of complete 
on. Federal tamxes (if any) extT® cabs and bodies, super-tough Amola 
and local © steel axle shafts, springs and other 
1 1 3 W.B.Chassis— $ vital parts, and many other things 
1-Ton, Detroit, co = 
4 cur. delivered oF all standard that mean important savings for 
; ees Price include state | you. Then take a test and let the 
. ipment. ortation, you. : 
aiding Federal taxes. Tony) extra. s! truck speak for itself. See your 
and oASY BUDGET TER Dodge dealer today! 


Sey TAKE A TEST 222.4 
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HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


Xe . 
Bolting the Spiral Casing before Riveting 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 
Hydraulic Turbine Division 
NEWPORT NEWS, VA. 











Easily Accessible 
but Stubbornly Weatherproof 


WALKER Instrument 
Transformer Cabinets 


There's no sturdier, no more convenient 
means of housing indoor types of trans- 
formers for outdoor service. Quickly re- 
movable center bar and open bottom fa- 
cilitate rapid removal and replacement of 
equipment—yet closed cabinet gives full 
protection against the elements, with its 
durable construction of aluminum or rust- 
proofed steel. 


Illustrated: Cat. No. W-300 PIT, cabinet for 
housing three potential and three current trans- 
formers. Standard porcelain bushings and steel 
crossarm hangers tncluded. 


WALKER ELECTRICAL CO. 


Atlanta Georgia 
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INE WAY... 


withouta => 
concrete envelope 





OR ANOTHER 


“concreted-in” 


BOTH CONDUITS cut 


lectrical Distribution Costs! 


ELECTING the right electrical con- its light weight and long lengths reduce both 
duit to meet specific problems is an ™aterial and handling costs. 
mportant factor in providing for perma- For free data-sheet manuals on both Tran- 
ent distribution savings. site Conduit and Transite Korduct, write 
Consider, therefore, the contributions Johns-Manville, 22 E. 40th St., N. Y. C. 
ade toward this end by both J-M 
transite Conduit and Transite 
Korduct ... 


s 
Both are asbestos-cement in composi- J oh ns- M Ps nvi | le 


ion...hence permanently resistant to cor- 


osion, incombustible and weatherproof. ITE ND iT 
n common, these materials possess an in- TRANS 

eren ili i 

a pai a3 ors * for use underground without concrete 
And there are installation economies, envelope and for exposed locations 
00! In the case of Transite Conduit—its 
Strength permits installation without an TRANSITE KORDUCT 
nvelope. “Concreting-in” is eliminated. 
Large savings immediately effected. z . . 

As for Transite Korduct .. . it’s the for installation in concrete 
logical choice on all multiple-duct trans- JNM 

ission systems—or wherever the serv- JM| 
ice calls for “concreting-in.” For here, 
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QW We ought to CUT government spending 





That little word “‘but.”’ It makes 
the job so hard. 


To get tax relief, we must 
first get activity relief. No good 
to rail at taxes and at the same 
time urge government activi- 
ties in which we have a special 
interest. 


THIS is a tax depression: 


Business “enterprise” that must take 
risks, is working today almost solely 
to pay taxes and wages. Nothing left to 
reward the dollar that “ventures.” No 
daring to increase payrolls or take risks 
in new ventures—because there’s no 
telling what may happen to one item 
of expense—taxes.* 

There’s a willingness on the part of Con- 
gress to effect economies which will not only 
reduce taxes but also move toward a balanced 
budget. There are honest and courageous 
men in Congress today who stand ready to 
take the hard road to recovery, if we citizens 
will only back them up. 


A United States Senator said to us the other 
day: “‘Help us to create a sane sentiment on 





~ 
3 its 
Dp 


public spending and borrowing. Citizens— 
and too often your businessmen—make it 
hard for us when they say ‘We’re for econ- 
omy, but—don’t cut my pet activity’.” 


DURING the Great War two soldiers in 
the trenches were talking: 

“We'll win,” said one, “if they’ll only 
hold out.” 

“They? Who?” said the other. 

“The civilians back home,” replied the 
first. 

We'll get tax reduction if and when the 
civilians back home demand it and, as Sena- 
tor Borah once said, become indignant and 
even angry if they don’t get it. 


*Write for free pamphlet ‘“Taxes—and Re- 
covery.” 





1/4 of Our 
Work Day 


Government 
Spending 





This message is published by 


NATION’S BUSINESS 


—a monthly magazine edited in Washington, 
where business and politics meet. Established 
1912. 315,000 business men and women sub- 
scribe. Begin reading Nation’s Business now. 
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International T-40 TracTracTor working with a bulldozer on a typical railroad ‘'off-track"' job. TracTracTors do more 
work at less cost on a great variety of jobs like this. 


-« Standardize on 


by INTERNATIONAL Tractors 


the new 70 h.p. TD-18 Diesel TracTrac- tional crawler. And it also rounds out 

or meets the demand of heavy-duty this famous line, making it more de- 
hn ile power users for a big Interna- sirable than ever for users to stand- 
a ardize on International Tractors and 
‘ian enjoy all the advantages such a pro- 


gram brings. 


International offers a complete 

Re- line of crawler tractors, wheel trac- 
tors, power units, and modified units 

(available to equipment manufac- 


mee turers) ... plus 42 models of motor 
trucks. It is good business to stand- 
ur ardize on International—the longer 
y you use this equipment the more it 
becomes apparent. See the nearby 
International dealer or Company- 
_ owned branch for information. 
Ee. INTERNATIONAL HARVESTER COMPANY 
8 ee (Incorporated) 
180 North Michigan Avenue Chicago, Illinois 
on. 
: : . 
H 4 
Ww. o 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 
Central Illinois Light Company, nous, Ill. 


(Commonwealth & Southern 


Nera bY ND 
hse 


300,000 Ibs. steam per hour, 900 Ibs. pressure, 875° F. Steam Temperature 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT TACOMA 
ST. Louis CINCINNATI HOUSTON CHICAGO ST. PAUL. KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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GIC MARGIN 


ONLY ROVALS HAS IT 


*Trade-mark 
WITH A SINGLE MASTER 
STROKE—Royal creates another 
great typewriter first — MAGIC 
Margin, the most advanced im- 
provement of all! 


On the New Royal there’s no more 
setting of margins by hand! The 
operator merely positions the car- 
riage, Royal’s marvelous MAGIC 
Margin does the rest automatically! 


No more “type-bar blur;” Royal’s 
new Time-Saver Top conceals the 
type-bars, protects the eyes of the 
typist—provides easy access for rib- 
bon changing and type cleaning. 


Smooth, swift, quiet — well-nigh 


effortless in operation—this New GIVE ROYAL'S NEW NO. 1 
Royal brings a real thrill to eve 
ee! THE DESK TEST 


typist. It sets a new standard of 


fast, and economical typing. Try this revolutionary typewriter—in your office—with your 
own operators. Phone your local representative for full 
information, or address Royal Typewriter Company, Inc., 2 
Park Ave., New York City. Factory: Hartford, Conn. 


y AL MORE THAN EVER WORLD'S NO. 1 TYPEWRITER 


react 
a 
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A Reference Book of Modern 


Steam-Generating Equipment 
: @ 























CENTRAL | ; mH BABCOCK & WILCO Xam 
STATION 
BOILERS 





Sent free to 
Central Station Engineers 
and Executives upon 
requests on company stationery 


CONTENTS 


Historical highlights and 52 pages of draw- boiler designs to meet the increasingly exact ae 
ings and data on steam characteristics of, and ing steam requirements of central stations 
fuels and firing methods for, boiler units in 26 are shown. 

central stations. These include the develop- f : 

ment and present uses of direct firing of pul- A table presents, in condensed form, infor 
verized coal, and of water-cooled furnaces mation on the capacities and pressures of the 

for both dry-ash and liquid-ash removal. Vari- _ boilers, furnace characteristics, fuels and firing 

ous new arrangements of heating surfaces and methods, in more than 50 central stations. 


The Babcock & Wilcox Company . . 85 Liberty St., New York, N. Yee 


BABCOCK & WILCOX 
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NEW, APPROVED, IMPROVED 


PERMISSIBLE UNDERWRITERS Q) 

LABORATORIES INSPECTED 

FLASHLIGHT FOR USE IN GAS 

AIR MIXTURES OF CLASS 1 
GROUP D- INCLUDING 
GASOLINE - PETROLEUM- 

NAPTHA- ALCOHOLS -ACETONE 
LACQUER SOLVENTS AND 

NATURAL GAS 


wi 6 6=—h| 


Approva. N2 605 
Aprroveo For Sarery In Ain NATIONAL CARBON Co,INc 
g 


Ano Mernane Mixtures New YORK,NY. 


INDUSTRIAL FLASHLIGHTS 























Turse new “Eveready” focusing spotlights for use in explosive, 
gaseous atmosphere bear the inspection labels of both the U. S. | 
Bureau of Mines and the Underwriters’ Laboratories. They are SAFE 
‘under the dangerous atmospheric conditions listed on the label. 
The new “Eveready” Safety Flashlights are of high quality semi- 
hard rubber reinforced with brass, with unbreakable, plastic lenses, 
special protected lamp and hand-replaceable, heavy-duty slide 
switch with positive “off” and “on” positions. Hexagonal heads 


ii 


prevent rolling, ring-hangers add to convenience. ! e ? - iy i 
“Eveready” Safety Flashlights resist water, oils, greases, gaso- li 


line, alcohol, acids, alkali, are non-conducting and proof against 


impact and dropping. 
ui 





Guard wire holds lamp in 
spring-loaded socket. Should 
bulb break, spring ejects NATIONAL CARBON COMPANY, INC 
lamp-base, instantly opening 
electric circuit and thrusting General Offices: New York, N. Y., Branches: Chicago and San Francisq 
hot filament against chilling ‘ . . 4 

"at Unit of Union Carbide (3 and Carbon Corporation 





The word “Eveready” is the trade-mark of National Carbon Co., lac. 
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wHOOSIER ENGINEERING COMPANY 


Francis CAGO 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 


Canadian Hoosier Engineering Company, Lid. 
Montreal 


- RECTORS OF TRANSMISSION LINES 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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Acme Electric Heating Co. 
Aluminum Company of America 
American Appraisal Company .... 
American Engineering Company . 


B 


Babcock & Wilcox Company, The 
Barber Gas Burner Company, The 
Barco Manufacturing nweny 
Bethlehem Steel C 
Black & Veatch, Consulting Engineers ..............:. 
Burroughs Adding Machine Company 





Cc 


Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 

Cheney and Foster, Engineers 

Chevrolet Motor Division of General Motors 
Sales Corp. 

Cities Service Petroleum Products .......................... 

Inside Back Cover 

Cleveland Tr her Company, The 26 

*Collier, Barron G., Inc. 

Combustion Engineering Company, Inc, ............ 15 

*Corcoran-Brown Lamp Division kes 

Crescent Insulated Wire & Cable Co., Ine. .......... 
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Davey Tree Expert C me 
Dodge Division of Chrysler Corp. WI AT eA ee he 45 
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Egry Register Company, The 
Electrical Storage Battery Company 
Electrical oo Laboratories 
Elliott C 
Esleeck Manufacturing Company 
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Fletcher Manufacturing C 
Ford, Bacon & Davis, Inc., eineare 
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General Electric Company Outside Back Cover 
General Motors Trucks & Coach Division 58 
Grinnell Company, Inc. 
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Haberly, Francis S., Engineer 
Hoosier Engineering Company 
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International Business, Machine Corporation 
International Harvester Company, Inc. 
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Neptune Meter C 31 
Newport News Shipbuilding & Dry Dock Com- 
pany 46 
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Pennsylvania Transformer Company .... 
Pittsburgh Equitable Meter Company 
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Railway & Industrial Engineering Company .... 
Recording & Statistical Corp. 22 
Remington Rand, Inc. 
Ric-Wil Company, Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 

Robertshaw Thermostat Company . 
Royal Typewriter Company, Inc. .. 

















Safety Gas Main Stopper Company 
Sanderson & Porter, Engineers ... 
Sangamo Electric Company 

Silex Company, The. 

Sloan & Cook, Consulting Engineers .... 
*Stanley Electric Tool Division 

Superior Switchboard & Devices Co., The .... 
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Vulcan Soot Blower Corp. 
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Walker Electrical Co. 
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Weston, Byron, C 

Wopat, J. W., Oenstlting Engineer 
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Zenith Electric Co. 

















PROFESSIONAL DIRECTORY 





THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS e 


VALUATIONS « REPORTS 


PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 


CHICAGO + MILWAUKEE - 


NEW YORK - 


WASHINGTON ~~ And Other Principal Cities 








DESIGN 
CONSTRUCTION 
OPERATING COSTS 


Ford, Bacon « Davis, anc. xz cases 


Engineers 


APPRAISALS 
INTANGIBLES 


VALUATIONS AND REPORTS 


CHICAGO PHILADELPHIA 


NEW YORK LOS ANGELES 


WASHINGTON 








SANDERSON & PORTER 
ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO 


NEW YORK 


SAN FRANCISCO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building 


Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 











CHENEY AND FOSTER 


Engineers and Utility Consultants 


61 BROADWAY NEW YORK 


SLOAN & COOK 
CONSULTING ENGINEERS 


120 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 














Francis S. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 sOUTH MICHIGAN AVENUE, CHICAGO 





J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


303 East Berry St. 


Fort Wayne, Indiana , 
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CAPACITIES th TO 15 TONS e THE TRUCK OF VALUE ® 


with Astonishing Gas Savings! 


used on the same routes.” Says 


You get more pulling power with a 
another: “‘We are now getting 10% 


GMC—and now 1939 owner reports 


prove that GMC’s are breaking gas 
economy records right and left! 
Says one: ‘Almost 25% reduction 
in fuel consumed over other trucks 


to 20% more mileage with our new 
GMC.” Measured fuel savings up to 
40% are on record! Pull your loads 
easier—at less cost—with a GMC! 


Our own YMAC Time Payment Plan assures you of lowest available rates 


NOW —Lowest Prices in GMC History! 


GMC TRUCK 


TRAILERS 
- DIESELS 
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Whether You Buy A Tankful Of Gasolene 
Or A Carload Of Oil— You Can Be Sure Of 
The Quality Of CITIES SERVICE PRODUCTS 


THE QUALITY of Cities Service gasolenes and oils is guarded every step 
of the way from the oil well to you. For Cities Service Oil Company is a 
completely integrated unit in the oil industry, engaged in all phases 
of petroleum operation .. . production, transportation and refining. The 
finished products, backed by years of refining experience, reach you 
through 16,000 reliable outlets. The Cities Service emblem is your 
guarantee of dependable products and efficient, courteous service. 


TIES SERVICE [fe Serves A Nation! 
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New G-E air-cooled regulator, installed with the Pyranol transformer to maintain constant voltage on the lighting circuit 


A New Solution—Tucked Away Near the Ceilin 


ee MANY of the industrial plants that are installed: without. fireproof vaults— which a 
anxious to improve their lighting and’to the expensive. In the picture above, the transform 
many electric-service companies that are anxious is mounted on beams near the ceiling. Becau 
to haye. them, the installation picturéd ‘above of this flexibility in’appheation, Pyranol tran 
iliustrates the solution of a perplexing problem. formers can be used to break up seconda 
circuits and?give greater capacity to extsi 
As you know, industry has learned to regard circuits. Irn, one case, this method actually cost 
lighting with a more scientific approach these —_per cent Jess than the installation of a new a 
past several years. It has learried*how adequate cuit’ would have cost. 
light spéeds,up work, decreases fatigue, increases 
accuracy. And it has found thatythe cost of 
better illumination—both the fixturés and the 
cost of operating. larger-sized lamps—*is ‘but’ a 
moderate investment-for.the return it yields. But 
light modernization in many. cases means néw 
wiring—to handle heavier loads. And long 
secondaryytuns of copper are expensive. 


So there is now’a less-expensive way for indu 
trial plants to get the. brighter light many 
them now want. Brighter. light, heavier load 
thanks to the research that a few years 
gave thé industry Pyranol. 


Just as this one product of yesterday’s researd 
‘ is finding mére and, more.ways to.help you,s 

the. products ‘of today’s research give promise! 
In many cases;,the problem is simplified by a progress-for the future—progress that will 
remarkable insulating liquid—Pyranol. Pyranol reflected in wider markets, better service, 4 
filled transformers,..because: of the noninflam- lower costs.’ These are the added benefits from 
mable *characteristie “of ‘the Pyranol, can be your purchases of Genéral’ Electric equipment 


NEW YORK WORLD'S FAIR — SEE THE G-E “HOUSE OF MAGIC’’— SAN FRANCISCO Ex? ositio 
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